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No. 16-55719 
 
                                                                                       

IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT     

                                               
   

RAY ASKINS and CHRISTIAN RAMIREZ, 
    

     Plaintiffs-Appellants,  
      

v. 
   

U.S. DEPARTMENT OF HOMELAND SECURITY, et al., 
    

        Defendants-Appellees. 
 

                                                       
ON APPEAL FROM THE UNITED STATES DISTRICT COURT  

FOR THE SOUTHERN DISTRICT OF CALIFORNIA 
 
                                                      

BRIEF FOR APPELLEES 
                                                                    
 

INTRODUCTION 
 

Ports of entry are government facilities dedicated to facilitating the controlled 

and lawful transportation of people, vehicles, and goods, while securing the United 

States borders.  Like other facilities devoted to sensitive government operations, ports 

of entry are subject to federal property and other security regulations that impose 

numerous restrictions on the visiting public, including restrictions on photography.  

Consistent with those regulations, U.S. Customs and Border Protection (CBP) has 

adopted a policy that prohibits unauthorized photography on port-of-entry property.  

The policy permits authorized photography on port property, as long as it will not 
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undermine CBP operations.  The policy furthers the United States’ vital interest in 

border security by protecting the integrity of border search techniques and law 

enforcement operations, preserving the privacy of the travelling public, ensuring the 

efficient operation of ports of entry, and guarding against possible terrorist attacks at 

ports of entry.  

Contrary to plaintiffs’ contention, the restriction of photography on port-of-

entry property is entirely consistent with the First Amendment.  The public does not 

have an unfettered right to record sensitive government operations, and CBP is 

entitled to implement reasonable restrictions on photography in order to protect its 

efforts to secure the border.  Similar photography restrictions are routinely enforced 

in government facilities made open to members of the public—including courtrooms, 

town halls, voting booths, and jails—and have been upheld as constitutional.  And 

such restrictions are particularly appropriate at ports of entry, where the government 

exercises its “inherent authority to protect, and a paramount interest in protecting, its 

territorial integrity.”  United States v. Arnold, 533 F.3d 1003, 1006 (9th Cir. 2008) 

(quoting United States v. Flores-Montano, 541 U.S. 149, 153 (2004)).   

The district court’s order dismissing plaintiffs’ challenge should be affirmed. 

STATEMENT OF JURISDICTION 
  

Plaintiffs invoked the district court’s jurisdiction under 28 U.S.C. § 1331.  The 

district court dismissed plaintiffs’ amended complaint on March 23, 2016.  ER 4.  
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Plaintiffs filed a timely notice of appeal on May 17, 2016.  ER 1-3, see Fed. R. App. P. 

4(a)(1)(B).  This Court has jurisdiction pursuant to 28 U.S.C. § 1291.  

STATEMENT OF THE ISSUE 
 

 U.S. Customs and Border Protection has adopted a policy restricting 

photography on the property of ports of entry, which are federal government facilities 

dedicated to providing controlled entry into and exit from the United States.  The 

issue presented is whether the district court correctly dismissed plaintiffs’ First 

Amendment challenge to that policy. 

STATEMENT  
A.  Regulatory Background 

1.  U.S. Customs and Border Protection is the agency within the United States 

Department of Homeland Security (DHS) responsible for securing the United States’ 

borders and facilitating lawful international trade and travel.  See 6 U.S.C. §§ 111, 202, 

215, 251.  As part of DHS, CBP has a primary mission of “[p]reventing the entry of 

terrorists and the instruments of terrorism into the United States.”  6 U.S.C. § 202(1); 

see id. § 111(b)(1)(A), (B). 

Entry into and exit from the United States is controlled by CBP at over three 

hundred ports of entry, including air, land, and sea ports, as well as between the ports 
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of entry.1  A port of entry “is the facility that provides controlled entry and exit in and 

out of the United States for people and materials.”2  Ports of entry may be 

“designated by Executive Order of the President, by order of the [Department of 

Homeland Security], or by Act of Congress.”3  19 C.F.R. § 101.1; see id. § 101.3(b) 

(listing ports of entry, many of which were designated by the President in 1913).  

“The terms ‘port’ and ‘port of entry’ incorporate the geographical area under the 

jurisdiction of a port director.”  Id. § 101.1.  A port of entry “consists of the land, the 

buildings, the on-site roadways, and parking lots occupied by the federal inspection 

agencies.”  See GSA, Q&A, supra note 2.  The majority of land ports of entry in the 

United States are owned and operated by the United States General Services 

Administration.4   

                                                 
1 See CBP, Snapshot: A summary of CBP facts and figures, (CBP Snapshot ), 

https://www.cbp.gov/sites/default/files/assets/documents/2016-Nov/cbp-
snapshot-110216-fy15-data.pdf (last visited Nov. 28, 2016).  

 
2 See U.S. General Services Administration (GSA), Q&A, available from GSA, 

Land Ports of Entry Toolkit, http://www.gsa.gov/portal/content/103603 (last visited 
Nov. 28, 2016); see also 19 U.S.C. §§ 1433(b), 1459(a).      
 

3 Following passage of the Homeland Security Act of 2002, the regulation’s 
reference to the Department of Treasury is deemed to refer to the Department of 
Homeland Security.  See 6 U.S.C. § 552(d). 
 

4 Of the 167 land ports of entry, 102 are owned and operated by GSA, 22 are 
leased by GSA, and the remaining 43 are under the jurisdiction and control of DHS.  
See GSA, Fast Facts, available from GSA, Land Ports of Entry Toolkit, 
http://www.gsa.gov/portal/content/103603 (last visited Nov. 28, 2016). 
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CBP is the primary occupying tenant of GSA-owned land ports of entry.  See 

GSA, Q&A, supra note 2.5  At ports of entry, CBP is responsible for inspecting 

persons and goods to safeguard the American public against terrorism and prevent 

the entry into the country of inadmissible persons, contraband, narcotics, agricultural 

pests, and smuggled goods.  CBP officers, who are armed and uniformed federal law 

enforcement officers with arrest authority, determine the admissibility of individuals 

and goods into the United States.  See 8 U.S.C. § 1357.  CBP officers have the 

authority to “stop, search, and examine . . . any vehicle, beast, or person, on which or 

whom he or they shall suspect there is merchandise . . . introduced into the United 

States in any manner contrary to law.”  19 U.S.C. § 482.  On a typical day, CBP 

officers at ports of entry process more than one million individuals and over seventy 

thousand trucks, rails, and sea containers.  See CBP Snapshot, supra n.1. 

2.  Plaintiffs seek to engage in unauthorized photography on two land ports of 

entry located on California’s border with Mexico, the San Ysidro port of entry and the 

Calexico port of entry.  ER 87-89.  The San Ysidro and Calexico ports of entry, like 

the majority of United States land ports of entry, are owned by GSA.  The San Ysidro 

                                                 
 

5 See also GSA, Agencies Typically Located at LPOE, available at GSA, Land Ports of 
Entry Toolkit, http://www.gsa.gov/portal/content/103603 (last visited Nov. 28, 
2016). 
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port of entry, located just fifteen miles south of San Diego, is the busiest land border 

crossing in the western hemisphere and handles approximately 50,000 passenger 

vehicles and 25,000 pedestrians on an average day.6  The Calexico port of entry is 

located in downtown Calexico, California, and handles approximately 4 million 

passenger vehicles and 4.8 million pedestrians each year.7  Both ports of entry are 

located within the jurisdiction of the CBP San Diego Office of Field Operations.8  

The San Ysidro and Calexico ports of entry are subject to GSA regulations 

governing conduct on federal property.  41 C.F.R. §§ 102-74.365 – .455 (Conduct on 

Federal Property).  Those federal property regulations give authority to agencies that 

occupy GSA property.  Id. § 102-74.365.  They permit occupying agencies to close 

portions of federal property to the public as needed for the orderly conduct of 

government business.  Id. § 102-74.375.  And they give agencies the discretion to 

inspect the possessions of visitors to federal property, and to conduct a full search 

incident to an arrest.  Id. § 102-74.370.   

                                                 
6  See GSA, San Ysidro Land Port of Entry, http://www.gsa.gov/portal/category

/21521 (last visited Nov. 28, 2016). 
 

7 See GSA, Calexico West Land Port of Entry, http://www.gsa.gov/portal/
category/106439 (last visited Nov. 28, 2016).  
 

8 Ports of entry are divided among twenty CBP Office of Field Operations 
regions, which provide centralized management oversight and operational assistance.   
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Federal property regulations also impose restrictions on public visitors to GSA-

owned property.  41 C.F.R. § 102-74.365.  Individuals on such property must at all 

times comply with official signs and with the lawful direction of federal officers and 

other authorized individuals.  Id. § 102-74.385.  They are prohibited from loitering, 

exhibiting disorderly conduct, unreasonably obstructing entries and exits, or otherwise 

impeding or disrupting the performance of official duties by government employees.  

Id.  § 102-74.390; see id. §§ 102-74.380 (prohibiting destruction of property), 102-

74.430 (imposing traffic control measures), 102-74.400 – .405 (prohibiting alcohol and 

drugs), 103.74.435 – .440 (prohibiting explosives and weapons).  Individuals on GSA-

owned property cannot distribute pamphlets, handbills, or flyers except as part of 

authorized government activities.  Id. § 102-74.415.  And individuals are prohibited 

from unauthorized solicitations for commercial, charitable, or political purposes.  Id. § 

102-74.410.  An individual who violates the federal property regulations may be 

subject to criminal penalties, including imprisonment.  Id. § 102-74.450.   

3.  Federal property regulations prohibit individuals on GSA-owned property 

from photographing “[s]pace occupied by a tenant agency for non-commercial 

purposes” without “the permission of the occupying agency concerned.”  41 C.F.R. 

§ 102-74.420(a).  The regulations generally permit photography of “[b]uilding 

entrances, lobbies, foyers, corridors, or auditoriums for news purposes,” unless an 
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occupying agency’s “security regulations, rules, orders, or directives apply.”  Id. § 102-

74.420(c). 

Consistent with federal property regulations, CBP has adopted a national policy 

with respect to photography on ports of entry, which is contained within its directive 

addressing public affairs.  ER 91-101 (CBP Directive No. 5410-001B, Office of Public 

Affairs; Roles, Functions, Responsibilities (Mar. 18, 2009)).9  CBP does not restrict 

photography taken from non-port-of-entry property, but prohibits unauthorized 

photography taken while on ports of entry.  Pursuant to its policy, “CBP personnel 

should not prevent the lawful efforts of the news media to photograph, tape, record, 

or televise an enforcement action from outside a designated perimeter as long as the 

CBP-controlled area has not been breached.”  ER 97, ¶ 6.2.2.  CBP officers may 

detain a photographer only if the individual “has violated federal law, unlawfully 

breached the security of a CBP facility, or has endangered the safety of CBP 

personnel.”  Id. ¶ 6.2.4.   

Authorization of filming at CBP facilities, including ports of entry, “shall be 

made in consultation with the appropriate Public Affairs Specialist and with the 

concurrence and control of the appropriate CBP supervisor.”  ER 97, ¶ 6.2.3.  The 

                                                 
9 CBP’s 2009 directive replaced an earlier 2005 directive that contained the 

same policy with respect to photography.  See CBP Directive No. 5410-001A, U.S. 
Customs and Border Protection Media and Public Affairs Policy (Sept. 8, 2005), 
http://foiarr.cbp.gov/streamingWord.asp?i=1244. 
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decision to authorize photography shall be made “without favoritism . . . while not 

compromising the DHS/CBP mission.”  ER 91-92, ¶ 3.1.  “[R]esponses to news 

organizations and individuals shall be tempered by concerns for on-going 

investigations; sensitive foreign activities; operational factors; detection, targeting and 

selectivity factors; techniques and capabilities; exchange of intelligence; and matters in 

litigation.”  Id.   

Media ground rules issued by CBP’s San Diego Office of Field Operations 

similarly require authorization in advance of photography on port-of-entry property.  

ER 103-04 (U.S. Customs and Border Protection Ground Rules for News Media 

Representatives When Visiting Southern California Ports of Entry).  The ground rules 

provide that “[r]eporters who do not have such clearance may be denied access to 

port property.”  ER 103, ¶ 1.  Pursuant to the ground rules, photographers and 

camera crews must be escorted by a designated CBP officer at all times while on port 

property.  Id. ¶ 2.  In order to “protect privacy rights of the public and preserve the 

integrity of investigations,” visitors must ensure that suspects of criminal law 

enforcement activities and detained vehicles cannot be identified in any photographs 

or video.  Id. ¶ 4.  The ground rules restrict recording of contraband extracted from 

vehicles and of port computer screens.  ER 104, ¶¶ 7, 9.  The ground rules “are 

operative at all times” to address “concerns for the privacy of the traveling public, 
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integrity of law enforcement and investigative activities, and safety of visiting media 

representatives and the public.”  ER 103.  

B.  Facts and Prior Proceedings 

1.  Plaintiffs Ray Askins and Christian Ramirez each alleges that he attempted 

to photograph a CBP port of entry but was stopped by CBP officers.  ER 63-89 (First 

Am. Compl.).  Mr. Askins claims that, in April 2012, he attempted to photograph the 

Calexico port of entry, while standing “near the shoulder of a public street . . . 

approximately fifty to 100 feet from the exit from the secondary inspection area.”  ER 

73-77.  Mr. Askins was attempting to photograph the secondary inspection area, 

which is where CBP officers conduct more thorough inspections of vehicles 

attempting to cross the border.  ER 75.10  Mr. Ramirez claims that, in June 2010, he 

attempted to photograph a pedestrian security checkpoint on the San Ysidro port of 

entry, while standing on a pedestrian bridge.  ER 80-83.11  Neither plaintiff claims that 

he received authorization prior to attempting to photograph the ports of entry, or that 

he was accompanied by a CBP official while taking photographs.  ER 73-77, 80-83.  

                                                 
10 See U.S. Customs and Border Protection, A Look at the CBP Traveler Inspection 

Process (describing secondary inspection process), http://foiarr.cbp.gov/streaming
Word.asp?i=16.  

 
11  The pedestrian bridge has since been replaced as part of a project to 

reconstruct the San Ysidro port of entry.  ER 83.  
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Both plaintiffs assert a continued interest in unauthorized photography on port-of-

entry property.  ER 78, 86-87.  

2.  Plaintiffs filed their original complaint in the Southern District of California 

on October 24, 2012, asserting First Amendment and Fourth Amendment claims and 

seeking damages and prospective relief.  See Compl., Dkt. No. 1.  In January 2013, 

plaintiffs moved for a preliminary injunction to prohibit CBP from enforcing its 

photography policy on ports of entry.  See Dkt. No. 19.  The government opposed 

that motion and submitted a declaration by CBP Port Director Billy Whitford, which 

described CBP’s photography policy and explained that the policy serves “a number 

of important interests related to CBP’s mission to protect border security.”  See Dkt. 

Nos. 27, 27-1, at 3 (Whitford Decl.).   

On April 12, 2013, the district court denied plaintiffs’ motion for a preliminary 

injunction.  Dkt. No. 35.  The court acknowledged cases finding “that citizens enjoy a 

First Amendment right to photograph police officers performing their responsibilities 

in public places,” id. at 7, but it found no support for a “First Amendment right to 

photograph CBP officers as they perform their operational duties at U.S. ports of 

entry,” id. at 8.  The court noted, in particular, “the sensitive nature of CBP operations 

and its responsibility for national security and secure borders.”  Id.  The court similarly 

found no First Amendment right to photograph secondary inspection areas at ports 

of entry, observing that “[t]he secondary vehicle inspection area is ‘among the most 
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sensitive areas on a port of entry’” and is where “‘CBP officers conduct border 

searches and assist with investigations of vehicles using sensitive search techniques 

and technologies.’”  Id. at 8-9 (quoting Whitford Decl.).   

On September 30, 2013, the district court dismissed plaintiffs’ First 

Amendment challenge to CBP’s photography policy for failure to state a claim.  

ER 127-28.  The court assumed for purposes of its order that CBP’s policy imposes a 

content-based restriction on speech in a public forum, and that it therefore should be 

subject to strict scrutiny.  ER 123-24.  The court nonetheless concluded that CBP’s 

policy is constitutional, because it “serves perhaps the most compelling government 

interest:  protecting the territorial integrity of the United States.”  ER 124 (citing 

United States v. Flores-Montano, 541 U.S. 149, 153 (2004)).12   

The court rejected plaintiffs’ argument that CBP could adopt a less restrictive 

policy that “serve[s] these same interests by prohibiting photography of matters not 

exposed to public view.”  ER 124.  The court observed that “many issues of border 

security ‘exposed to public view,’ such as the identity of CBP officers and search 

techniques, would be unprotected under such a rule.”  Id.  The court further reasoned 

that plaintiffs’ proposed policy “would be impractical, if not impossible to enforce, 

                                                 
12 The district court declined to dismiss some of plaintiffs’ other claims.  

ER 127-28.  Plaintiffs did not reassert those claims in their amended complaint, 
however, and they are not at issue in this appeal.  See Appellants’ Br. 14 n.1.  
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because border patrol agents could not determine who was and who was not 

complying with such a rule.”  ER 124-25.  The court also rejected plaintiffs’ assertion 

that CBP’s “policy is ‘underinclusive’ as it fails to prevent photography of the same 

matters from outside port-of-entry property,” explaining that “CBP can erect barriers 

and position its operations to shield sensitive techniques from off port property, but 

the same is not true for those on port-of-entry property.”  ER 125.  Finally, the court 

rejected plaintiffs’ argument that CBP’s policy gives officers “unbridled discretion to 

prohibit photography,” because “CBP’s legal directive provides sufficient safeguard 

against officer discretion” and “CBP is precluded from using favoritism when 

deciding whether or not to grant requests.” Id.  The court further noted that 

“[p]laintiffs have not alleged that either of them requested authorization and were 

subsequently denied the same due to improper officer discretion.”  Id. 

3.  Plaintiffs filed an amended complaint on November 5, 2015, reasserting 

their First Amendment challenges to CBP’s photography policy.  ER 63-89.  In their 

amended complaint, plaintiffs no longer alleged Fourth Amendment violations or 

sought damages.  Id. 

On March 23, 2016, the district court dismissed with prejudice plaintiffs’ 

amended complaint, concluding that plaintiffs had asserted “claims that hinge on the 

identical issue” the court had already decided in dismissing plaintiffs’ original 

complaint.  ER 10.  The court repeated its earlier holding that “the CBP policy in 
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question is the least restrictive means by which to serve the compelling interest of 

protecting United States territorial sovereignty.”  Id.  The court observed that “[t]he 

policy shields sensitive CBP operations that would lose efficacy if made known to 

those who would smuggle aliens or contraband across the border.”  Id.  “A CBP 

policy that did not restrict photography on ports of entry would allow comprehensive, 

long-term documentation of port procedures,” which “would be invaluable to drug 

cartels and smugglers seeking to violate the borders of the United States.”  Id.  

Because plaintiffs’ amended complaint did not allege any new facts that altered the 

court’s analysis of their First Amendment claim, the court held that their challenge 

was barred by law of the case.  ER 11. 

SUMMARY OF ARGUMENT 

 U.S. Customs and Border Protection permissibly prohibits unauthorized 

photography on port-of-entry property.  Ports of entry are highly regulated 

government facilities dedicated to facilitating travel and trade while securing the 

United States border.  CBP officials at ports of entry inspect high volumes of vehicles 

and individuals each day in an effort to protect the country against the unlawful entry 

of narcotics, agricultural pests, contraband, terrorists, and implements of terrorism.  

CBP’s photography policy furthers the nation’s border security interests by preserving 

the integrity of CBP’s border search and law enforcement techniques, protecting the 
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privacy of the travelling public, ensuring the efficient operation of ports of entry, and 

preventing the planning of possible terrorist attacks.  

The First Amendment does not entitle plaintiffs to unrestricted photography on 

ports of entry.  Photography restrictions are routinely enforced in government 

facilities made open to members of the public, including courtrooms, jails, and town 

halls.  Because the public does not have an unfettered right to record sensitive 

government operations, such restrictions are not subject to heightened scrutiny and 

have been upheld as constitutional.  Moreover, even core First Amendment 

expression may be subject to reasonable and viewpoint neutral restrictions on a 

nonpublic forum, such as a port of entry.  In any event, the district court correctly 

concluded that CBP’s photography policy satisfies even strict scrutiny because it is 

narrowly tailored to serve the government’s vital interest in national security.  And the 

reasonableness of CBP’s policy is only further underscored by the fact that it allows 

for authorized photography that does not undermine CBP’s operations. 

Plaintiffs are mistaken in asserting that the district court impermissibly relied on 

law of the case in dismissing their amended complaint.  In its order dismissing 

plaintiffs’ original complaint, the district court provided a thorough explanation of its 

conclusion that CBP’s photography policy complies with the First Amendment.  

Having found that plaintiffs’ amended complaint alleged no facts that altered its 

analysis, the district court was justified in relying on its earlier reasoning in dismissing 
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plaintiffs’ amended complaint with prejudice.  In any event, this Court should affirm 

the district court’s judgment because plaintiffs have failed to state a claim.   

STANDARD OF REVIEW 

This Court “review[s] de novo the district court’s grant of a motion to dismiss[,] 

. . . accepting all factual allegations in the complaint as true and construing them in the 

light most favorable to the nonmoving party.”  Skilstaf, Inc. v. CVS Caremark Corp., 

669 F.3d 1005, 1014 (9th Cir. 2012).   

ARGUMENT  
 

THE DISTRICT COURT CORRECTLY DISMISSED  
PLAINTIFFS’ FIRST AMENDMENT CHALLENGE 

 
A.  CBP Permissibly Restricts Photography on Port-of-Entry Property. 

 
1.  Ports of entry are highly regulated government facilities devoted to securing 

national borders while facilitating travel and trade.  On a typical day, CBP officers at 

ports of entry process more than one million individuals and over seventy thousand 

trucks, railcars, and sea containers.  See CBP Snapshot, supra note 1.  The San Ysidro 

port of entry, alone, handles approximately 50,000 passenger vehicles and 25,000 

pedestrians each day.  See San Ysidro Land Port of Entry, supra note 6.  CBP is tasked 

with “ensuring the speedy, orderly, and efficient flow of lawful traffic and commerce,” 

while “[c]arrying out . . . immigration enforcement functions,” “administering the 

customs laws of the United States,” conducting agricultural inspections, and 
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“[p]reventing the entry of terrorists and the instruments of terrorism into the United 

States.”  6 U.S.C. § 202. 

While ports of entry are necessarily made open to members of the public, 

federal property regulations impose numerous restrictions on visitors to GSA-owned 

property, including restrictions on photography.  See 41 C.F.R. §§ 102-74.365 – .455 

(Conduct on Federal Property); id. § 102-74.420(a) (photography restriction).   

Consistent with those regulations, CBP has adopted a policy that prohibits any 

unauthorized photography on port-of-entry property.  ER 91-101 (CBP Directive No. 

5410-001B); ER 103-04 (San Diego Media Ground Rules).  Authorized photographers 

must be escorted at all times by a designated CBP officer while on port property, 

ER 103, ¶ 2, and photographers “who do not have such clearance may be denied 

access to port property,” id. ¶ 1.  Authorized photographers must ensure that suspects 

of criminal law enforcement activities cannot be identified in any photographs.  

Id. ¶ 4.  CBP also restricts filming of the extraction of contraband from vehicles and 

of port computer screens.  ER 104, ¶¶ 7, 9.   

2.  Similar photography restrictions are routinely enforced in government 

facilities made open to members of the public—including jails, courtrooms, town 

halls, and voting booths—and have been upheld as constitutional.  See, e.g., Houchins v. 

KQED, Inc., 438 U.S. 1, 4-5, 15-16 (1978) (restriction on filming during media tours of 

jail); United States v. Edwards, 785 F.2d 1293, 1294-96 (5th Cir. 1986) (per curiam) (ban 
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on filming of criminal trial); United States v. Yonkers Bd. of Educ., 747 F.2d 111, 113-14 

(2d Cir. 1984) (ban on audiotape recording of civil trial); Whiteland Woods, LP v. 

Township of W. Whiteland, 193 F.3d 177, 183-84 (3d Cir. 1999) (ban on filming of 

planning commission meeting); PG Publ’g Co. v. Aichele, 705 F.3d 91, 95-96, 99 (3d Cir. 

2013) (restriction on access to and photography in polling places); see also, e.g., Mocek v. 

City of Albuquerque, 813 F.3d 912, 920-21 & n.1, 930-31 (10th Cir. 2015) (restriction on 

filming at airport security checkpoint). 

In Houchins, the Supreme Court rejected a challenge to a jail’s policy that 

prohibited media members from filming during jail tours, explaining that there is no 

“First Amendment guarantee of a right of access to all sources of information within 

government control.”  438 U.S. at 9.  Pursuant to the challenged policy, 

“[p]hotographs of some parts of the jail were made available” to visiting media 

members, but “no cameras or tape recorders were allowed on the tours.”  Id. at 5.  

The Supreme Court acknowledged that “conditions in jails and prisons are clearly 

matters ‘of great public importance,’” and that, “with greater information, the public 

can more intelligently form opinions about prison conditions.”  Id. at 8 (quoting Pell v. 

Procunier, 417 U.S. 817, 830 n.7 (1974)).  But the Court concluded that “[t]he public 

importance of conditions in penal facilities and the media’s role of providing 

information afford no basis for reading into the Constitution a right of the public or 
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the media to enter these institutions, with camera equipment, and take moving and 

still pictures.”  Id. at 9. 

When courts have found a First Amendment right of access to particular 

government proceedings, they have nonetheless recognized that the right does not 

extend to unrestricted filming.  Courts of appeals have repeatedly rejected any right to 

film criminal trials, despite acknowledging a right to observe and report on such trials.  

See Conway v. United States, 852 F.2d 187, 188 (6th Cir. 1988) (per curiam) (collecting 

cases); see also Yonkers Bd. of Educ., 747 F.2d at 113 (“[T]he First Amendment right of 

access is limited to physical presence at trials.”).  The Third Circuit upheld a 

prohibition on filming at planning commission meetings, despite acknowledging the 

public’s right to be present at those meetings.  See Whiteland Woods, 193 F.3d at 184. 

And the Eighth Circuit held that “neither the public nor the media has a First 

Amendment right to videotape, photograph, or make audio recordings of” executions, 

regardless of whether they are “government proceedings that are by law open to the 

public.”  Rice v. Kempker, 374 F.3d 675, 678 (8th Cir. 2004); Garrett v. Estelle, 556 F.2d 

1274, 1278-80 (5th Cir. 1977) (holding that First Amendment right of access to 

observe executions does not extend to filming).   

While this Court has assumed that some First Amendment protection extends 

to the filming of police officers in public, see Fordyce v. City of Seattle, 55 F.3d 436, 439 

(9th Cir. 1995), it has never recognized a right to record sensitive government 
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operations on regulated government property, such as a port of entry.  Other courts 

have recognized only a right to film officials in the public exercise of their duties in 

unrestricted areas, such as city streets or public parks.  See Glik v. Cunniffe, 655 F.3d 78, 

84 (1st Cir. 2011) (relying on the fact that the filming at issue occurred “in the Boston 

Common, . . . the apotheosis of a public forum”); see also ACLU v. Alvarez, 679 F.3d 

583, 605 (7th Cir. 2012); Smith v. City of Cumming, 212 F.3d 1332, 1333 (11th Cir. 

2000)).  And, even in such locations, courts have suggested that filming “may be 

subject to reasonable time, place, and manner restrictions,” Glik, 655 F.3d at 84 (citing 

Smith, 212 F.3d at 1333), including through “a preexisting statute, ordinance, 

regulation, or other published restriction with a legitimate governmental purpose,” 

Gericke v. Begin, 753 F.3d 1, 8 (1st Cir. 2014).  

The government has particularly broad latitude to impose restrictions on ports 

of entry, because of its “inherent authority to protect, and a paramount interest in 

protecting, its territorial integrity.”  United States v. Arnold, 533 F.3d 1003, 1006 (9th 

Cir. 2008) (quoting United States v. Flores-Montano, 541 U.S. 149, 153 (2004)).  In Arnold, 

this Court held that the First Amendment does not require an exemption for 

expressive material from the scope of the border search doctrine, which permits 

searches at the border without particularized suspicion.  See 533 F.3d at 1010.  As the 

Fourth Circuit explained in reaching the same result, such an exemption “would 

create a sanctuary at the border for all expressive material—even for terrorist plans,” 
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which “would undermine the compelling reasons that lie at the very heart of the 

border search doctrine.” United States v. Ickes, 393 F.3d 501, 506 (4th Cir. 2005).13  

3.  The prohibition of unauthorized photography on port-of-entry property 

serves important interests particular to CBP’s role in ensuring border security.  See 

Flores-Montano, 541 U.S. at 153; United States v. Cotterman, 637 F.3d 1068, 1075 (9th Cir. 

2011) (recognizing “the Government’s paramount interest in protecting our country 

from people and property it does not desire within our borders”). 

CBP’s photography policy advances the United States’ border security interests 

by protecting CBP’s “on-going investigations,” “operational factors,” and “techniques 

and capabilities.”  ER 91-92, ¶ 3.1; see ER 103 (noting that the photography policy 

protects the “integrity of law enforcement and investigative activities”).  Unrestricted 

photography on port property would enable individuals to document, study, and 

evade CBP’s sensitive inspection techniques, thereby undermining efforts to safeguard 

the American public against terrorism and the entry of narcotics, agricultural pests, 

and smuggled goods.  See 6 U.S.C. §§ 111, 202, 215, 251.  Photography of CBP’s 

operations also could frustrate the government’s ability to conduct criminal 

                                                 
13 The government’s border authority does not depend on whether an individual 

crosses the border or even intends to cross the border.  See D.E. v. Doe, 834 F.3d 723, 
727 (6th Cir. 2016) (finding it “irrelevant” in evaluating Fourth Amendment challenge 
that the searched individual “did not cross the border” and “did not intend to cross 
the border”).     

  Case: 16-55719, 12/02/2016, ID: 10218161, DktEntry: 23, Page 29 of 47



22 
 

investigations related to contraband discovered at ports of entry.  Cf. In re City of New 

York, 607 F.3d 923, 940-411 (2d Cir. 2010) (emphasizing the “importance” of the 

government’s interest in preventing the “disclosure of law enforcement techniques 

and procedures” and “interference with an investigation”).   

CBP’s photography policy also addresses “concerns for the privacy of the 

traveling public.”  ER 103.  The policy requires that individuals authorized to film on 

port-of-entry property “ensure that suspects cannot be identified in photos or video.”  

ER 103, ¶ 4.  Individuals filming on ports of entry are prohibited from filming the 

questioning of suspects.  Id. ¶ 5.  And they may not take close-up photographs or 

videos of port computer screens, because the screens may contain sensitive 

information protected by privacy laws.  ER 104, ¶ 9.   

CBP’s photography policy ensures the safe and efficient operation of ports of 

entry.  ER 103 (noting concerns for “safety of visiting media representatives and the 

public”).  Like airports and other transportation hubs, ports of entry have high 

volumes of pedestrian and vehicular traffic.  Allowing unaccompanied individuals 

onto port property to take pictures could disrupt traffic and lead to accidents.  See 

International Soc’y for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 683-84 (1992) 

(“Passengers who wish to avoid the solicitor may have to alter their paths, slowing 

both themselves and those around them, . . . [such] that the normal flow of traffic is 

impeded.”); see also, e.g., ER 74-75 (plaintiff Askins alleges that he was near the 

  Case: 16-55719, 12/02/2016, ID: 10218161, DktEntry: 23, Page 30 of 47



23 
 

shoulder of a street while taking photographs).  Even individuals on ports of entry for 

legitimate purposes could cause disruption by stopping to take pictures.  CBP’s policy 

addresses these concerns by requiring authorized individuals to be accompanied by 

CBP officers at all times, ER 103, ¶ 2, and by directing visitors “to be alert at all times 

and to follow orders from federal officers to prevent injury,” ER 104, ¶ 10. 

Finally, CBP’s photography policy furthers the agency’s interest in protecting 

ports, and the public, from possible terrorist attacks.  Ports of entry are integral to 

border security and, in particular, to “[p]reventing the entry of terrorists and the 

instruments of terrorism into the United States.”  6 U.S.C. § 202; see also id. §§ 111, 

215, 251.  Ports of entry therefore are particularly likely to be targets of terrorist 

attack.  Cf. Lavan v. City of Los Angeles, 693 F.3d 1022, 1029 n.8 (9th Cir. 2012) 

(recognizing a heightened government interest in protecting against terrorist attacks at 

transportation hubs, including border crossings).  Unrestricted photography on ports 

of entry could aid in planning such an attack and therefore threatens port security. 

B.  The First Amendment Does Not Entitle Plaintiffs to Unrestricted 
Photography on Port-of-Entry Property. 

 
1.  Plaintiffs assert that CBP’s photography policy should be subject to 

heightened scrutiny under the First Amendment.  For reasons set out below, that 

assertion is wrong.  But even if it were right, the district court correctly held that 

CBP’s policy would satisfy even strict scrutiny, because it “serves perhaps the most 
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compelling government interest: protecting the territorial integrity of the United 

States.”  ER 124.  “The policy shields sensitive CBP operations that would lose 

efficacy if made known to those who would smuggle aliens or contraband across the 

border.”  ER 10.  “A CBP policy that did not restrict photography on ports of entry 

would allow comprehensive, long-term documentation of port procedures,” which 

“would be invaluable to drug cartels and smugglers seeking to violate the borders of 

the United States.”  Id.  And, as explained above, CBP’s policy also protects the 

privacy of the travelling public, ensures the safe and efficient operation of ports, and 

guards against possible terrorist attacks.  See supra pt. A.3. 

Plaintiffs urge that they should be allowed to take unrestricted photography of 

“matters of public interest that are in public view from outdoor and otherwise 

unrestricted areas at or near ports of entry.”  Appellants’ Br. 33 (emphasis omitted).  

But the district court explained that such a policy “would not fully address the 

government’s interest in protecting its borders,” because “many issues of border 

security ‘exposed to public view’ . . . would be unprotected under such a rule.”  ER 

124.  In particular, CBP inspections of vehicles and pedestrians may be visible to 

visitors on port-of-entry property, but documentation of those inspections would 

nonetheless pose significant “concerns” for CBP’s “on-going investigations,” 

“operational factors,” and “techniques and capabilities.”  ER 91-92 ¶ 3.1.  

Unrestricted photography, even of matters exposed to public view, would also 
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implicate privacy interests, impede traffic, and threaten the efficient operation of ports 

of entry, and possibly aid in the planning of terrorist attacks.  See supra pt. A.3.        

The district court also correctly concluded that CBP’s interest in restricting 

photography is not undermined by the fact that its policy applies only on port-of-

entry property.  ER 125.  Indeed, CBP’s tailoring of its photography restriction 

underscores the reasonableness of its policy and provides no basis for holding that 

policy unconstitutional.  As the district court explained, “[p]hotography from off of 

port . . . property does not pose the same threat to government interests as 

photography on port property,” “because CBP can erect barriers and position its 

operations to shield sensitive techniques from off port property.”  Id. (quotation 

marks omitted).  It would be impossible for CBP to enforce a policy that permitted 

individuals on port-of-entry property to photograph only matters visible from off 

port-of-entry property.  Under the current policy, even authorized photographers 

must be accompanied by CBP officers at all times to ensure that they do not film 

sensitive government operations.  ER 103, ¶ 2.  Such a policy also would not even be 

meaningfully narrower, because individuals could just as easily photograph the same 

material from off port property.      

Plaintiffs are mistaken in asserting that the district court improperly reached its 

conclusions at this stage of the litigation.  The interests served by the restriction on 

photography are explained in CBP’s policy.  ER 91, 103-04.  And those same interests 
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have been recognized as compelling in a variety of contexts.  See Cotterman, 637 F.3d at 

1075 (recognizing “the Government’s paramount interest in protecting our country 

from people and property it does not desire within our borders”); In re City of New 

York, 607 F.3d at 941 (noting “importance” of preventing “disclosure of law 

enforcement techniques and procedures,” protecting “witness and law enforcement 

personnel,” safeguarding “the privacy of individuals involved in an investigation, and 

otherwise . . . prevent[ing] interference with an investigation”); Lavan, 693 F.3d at 

1029 n.8 (recognizing interest in protecting against terrorist attacks at transportation 

hubs, including border crossings).   

2.  In any event, CBP’s policy is not properly subject to heightened First 

Amendment scrutiny.  Plaintiffs’ claims are premised on First Amendment doctrines 

that do not apply to restrictions on photography in sensitive government facilities.   

Plaintiffs argue that heightened scrutiny is warranted because “[t]he opportunity 

to monitor CBP officials independently . . . is of paramount importance.”  Appellants’ 

Br. 23.  Similarly important interests, however, are implicated by analogous 

photography restrictions that have been upheld as constitutional.  For example, the 

Supreme Court rejected the challenge to a jail’s photography restriction in Houchins 

despite acknowledging that “conditions in jails and prisons are clearly matters of great 

public importance.” 438 U.S at 8 (quotation marks omitted).  Likewise, “the right of 

access to criminal trials plays a particularly significant role in the functioning of the 
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judicial process and the government as a whole,” Globe Newspaper Co. v. Superior Court 

for Norfolk Cty., 457 U.S. 596, 606 (1982), but courts of appeals have uniformly 

rejected a right to film such trials, see Edwards, 785 F.2d at 1294-96.  As the Supreme 

Court explained in Houchins, “[t]he public importance” of such issues and “the media’s 

role of providing information afford no basis for reading into the Constitution a right 

of the public or the media to enter these institutions, with camera equipment, and take 

moving and still pictures.”  438 U.S at 9 

Plaintiffs also characterize CBP’s photography policy as a prior restraint on free 

speech, but they identify no precedent for applying that rubric to policies that restrict 

photography of sensitive government operations.  To the contrary, courts have 

recognized that such photography restrictions “do[] not implicate the kind of classic 

prior restraint that requires exacting First Amendment scrutiny,” PG Publ’g Co., 705 

F.3d at 101 (quotation marks omitted), because “[t]he right to speak and publish does 

not carry with it the unrestrained right to gather information,” Garrett, 556 F.2d at 

1277 (quoting Zemel v. Rusk, 381 U.S. 1, 17 (1965)).  Indeed, the Supreme Court has 

made clear in other contexts that it is incumbent on the government to protect 

sensitive information from the public in the first instance, precisely to avoid imposing 

later restrictions on speech that discloses such sensitive information.  See Florida Star v. 

B.J.F., 491 U.S. 524, 534 (1989) (“Where information is entrusted to the government, 

a less drastic means than punishing truthful publication almost always exists for 
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guarding against the dissemination of private facts.”).  And, in recognizing a “First 

Amendment right to film police activity carried out in public,” the First Circuit 

acknowledged that the right “remains unfettered unless and until a reasonable 

restriction is imposed or in place.”  Gericke, 753 F.3d at 8. 

3.  It is therefore unnecessary for this Court to engage in forum analysis to 

uphold CBP’s photography restriction as constitutional.  In addressing a challenge to 

viewing restrictions at Bureau of Land Management horse roundups, this Court 

rejected the argument that it “should analyze the restrictions as a violation of the First 

Amendment right to expression in a public forum,” concluding that “the right of 

access analysis is the more appropriate standard for this case.”  Leigh v. Salazar, 677 

F.3d 892, 898 n.3 (9th Cir. 2012).  So too here.  And, as already explained, courts have 

repeatedly rejected claims that any particular First Amendment right of access extends 

to photography of sensitive government operations at government facilities like ports 

of entry.  See supra pt. A.2. 

Regardless, as plaintiffs concede (Appellants’ Br. 43-44), when applied on a 

nonpublic forum, even a true prior restraint need only be reasonable and viewpoint 

neutral to satisfy constitutional scrutiny.  “Nothing in the Constitution requires the 

Government freely to grant access to all who wish to exercise their right to free 

speech on every type of Government property without regard to the nature of the 

property.”  Flint v. Dennison, 488 F.3d 816, 830 (9th Cir. 2007) (quoting Cornelius v. 
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NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 799-800 (1985)).  “[T]he extent 

to which the Government may limit access depends on whether the forum is public 

or nonpublic.’”  Center for Bio-Ethical Reform, Inc. v. City & Cty. of Honoulu, 455 F.3d 910, 

919-20 (9th Cir. 2006) (quotation marks omitted).   

Ports of entry are nonpublic fora, because they are “not by tradition or 

designation a forum for public communication.”  Flint, 488 F.3d at 830 (quoting Faith 

Ctr. Church Evangelistic Ministries v. Glover, 480 F.3d 891, 907 (9th Cir. 2007)).  Ports of 

entry do not have “as ‘a principal purpose . . . the free exchange of ideas.’” Lee, 505 

U.S. at 679 (quoting Cornelius, 473 U.S. at 800).  Rather, like military bases, they are 

established to serve a particular function, securing national borders while facilitating 

travel and trade.  See Greer v. Spock, 424 U.S. 828, 838 (1976) (holding that military 

installations are nonpublic fora, because “the business of a military installation like 

Fort Dix [is] to train soldiers, not to provide a public forum”).  And, like airports and 

interstate rest areas, ports of entry are “relatively modern creations,” Jacobsen v. Bonine, 

123 F.3d 1272, 1274 (9th Cir. 1997), that have not “‘immemorially . . . time out of 

mind’ been held in the public trust and used for purposes of expressive activity,” Lee, 

505 U.S. at 680 (ellipsis in original) (quoting Hague v. Committee for Indus. Org., 307 U.S. 

496, 515 (1939)).   

The government has not “intentionally dedicate[d] [port of entry] property to 

expressive conduct.”  Flint, 488 F.3d at 830.  To the contrary, federal property 
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regulations heavily restrict expressive activity on the ports of entry at issue in this case.  

See 41 C.F.R. §§ 102-74.410 (prohibiting solicitation), 102-74.415 (prohibiting the 

distribution of pamphlets, handbills, or flyers), 102-74.390 (prohibiting loitering).  “In 

light of the numerous restrictions placed” on port-of-entry property, “its principal 

purpose can hardly be characterized as promoting the free exchange of ideas.”  Center 

for Bio-Ethical Reform, Inc., 455 F.3d at 920 (quotation marks omitted) (holding that 

airspace over Honolulu is a nonpublic forum). 

Plaintiffs do not dispute that ports of entry have no history of being devoted to 

free expression and are established to serve the national interest in border security.  

Plaintiffs argue instead that they have “plausibly allege[d] that at least some of the 

Prohibited Areas qualify as traditional public forums,” including “the shoulder of a 

public street,” a “transit plaza,” and a “sidewalk” on port-of-entry property.  

Appellants’ Br. 26.14  But there is no basis for treating roads and walkways on port-of-

entry property differently from other areas of ports of entry.  “The terms ‘port’ and 

‘port of entry’ incorporate the geographical area under the jurisdiction of a port 

director,” 19 C.F.R. § 101.1, and “consist[] of the land, the buildings, the on-site 

roadways, and parking lots occupied” by CBP, see GSA, Q&A, supra note 2.  Indeed, 

                                                 
14 To the extent that plaintiffs seek to photograph from an “adjacent public 

park” that is not on port-of-entry property, Appellants’ Br. 27, they are not prohibited 
from doing so by CBP’s policy.  ER 97, ¶ 6.2.2 (allowing photography from off of 
port-of-entry property). 
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roads and walkways are integral to the purpose of ports of entry, permitting the lawful 

transportation of people, vehicles, and goods across the United States border.      

The Supreme Court has made clear that streets and walkways do not 

automatically constitute public forums.  In Greer, the Court held that the entire Fort 

Dix Military Reservation was a nonpublic forum, including its publicly accessible 

roads and footpaths. 424 U.S. at 837 (explaining that “the Fort Dix authorities had 

[not] abandoned any claim of special interest in regulating [free expression] within the 

confines of the military reservation”).  Consistent with that decision, this Court held 

that even perimeter walkways of interstate rest areas constitute nonpublic forums, 

because they “are integral parts of the rest stop areas,” which are themselves 

nonpublic forums.  Jacobsen, 123 F.3d at 1274.  As this Court explained, “it is the 

‘location and purpose’ of the property and the government’s subjective intent in 

having the property built and maintained, that is crucial to determining the nature of 

the property for forum analysis.”  Id. (citing United States v. Kokinda, 497 U.S. 720, 727, 

728-30 (1990)).   

Roads and walkways are similarly integral to ports of entry and cannot be 

treated separately for purposes of forum analysis.  GSA has retained authority to 

regulate expressive activity on all parts of the ports of entry at issue in this case, 

including their roads and walkways.  See 41 C.F.R. § 102-74.365 (GSA regulations 

“apply to all property under the authority of GSA and to all persons entering in or on 
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such property”); id. §§ 102.74.410–.420 (prohibiting unauthorized photography, 

solicitation, and distribution of pamphlets, handbills, or flyers).  And because GSA 

regulations prohibit loitering, see id. § 102-74.390, the public does not have an 

unqualified right to be on roads and walkways that are subject to those regulations.  In 

analogous circumstances, this Court held that a road to a nuclear testing facility 

constituted a nonpublic forum, despite the general public’s access to the road, because 

“the government has not abandoned its right to exclude unauthorized traffic.”  Hale v. 

Department of Energy, 806 F.2d 910, 915-16 (9th Cir. 1986); see also Jacobson v. U.S. Dep’t 

of Homeland Security, No. 14-cv-2485, slip op. at 27 (D. Ariz. Sept. 30, 2016) (Border 

Patrol checkpoint is nonpublic forum, because “Border Patrol checkpoints do not 

have a long history of being open to the public, and access on Arivaca Road is not 

unrestricted in light of the legitimate law enforcement activity taking place”), appeal 

docketed, No. 16-17199 (9th Cir. Nov. 30, 2016).  

4.  Plaintiffs are also mistaken in claiming that CBP’s photography policy is 

constitutionally suspect because it permits some authorized photography on port-of-

entry property.  CBP’s policy provides that responses to requests for authorization 

must be “timely and sufficient,” and that the decision to authorize photography must 

be made “without favoritism . . . while not compromising the DHS/CBP mission.”  

ER 91-92, ¶ 3.1; see also ER 97, ¶ 6.2.3 (authorization “made in consultation with the 

appropriate Public Affairs Specialist and with the concurrence and control of the 
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appropriate CBP supervisor”).  “[R]esponses to news organizations and individuals 

shall be tempered by concerns for on-going investigations; sensitive foreign activities; 

operational factors; detection, targeting and selectivity factors; techniques and 

capabilities; exchange of intelligence; and matters in litigation.”  ER 91-92, ¶ 3.1.  

CBP’s policy thus reasonably balances an interest in permitting some photography on 

port-of-entry property, while ensuring that such photography does not interfere with 

CBP’s important border security operations.  

Plaintiffs assert that CBP’s photography policy is a content-based restriction on 

speech, because it allows only photography that “does not ‘compromis[e] the 

DHS/CBP mission.’”  Appellants’ Br. 29 (alteration in original) (quoting ER 91, 

¶ 3.1).  But the government routinely limits the public’s access to law enforcement 

and other sensitive information, without those limitations being deemed content-

based restrictions for purposes of the First Amendment.  And, even to the extent a 

restriction on photography of sensitive government operations could be deemed 

content-based, “the First Amendment permits content discrimination ‘based on the 

very reasons why the particular class of speech at issue . . . is proscribable.’”  Virginia 

v. Black, 538 U.S. 343, 362 (2003) (quoting R.A.V. v. City of St. Paul, 505 U.S. 377, 393 

(1992)).  In any event, even a content-based restriction on speech is subject to 

heightened scrutiny only if it applies on a public forum, not on a nonpublic forum 

such as a port of entry.  See Cornelius, 473 U.S. at 811-12.   
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Plaintiffs also assert that CBP’s policy is not viewpoint neutral, because it 

provides too much discretion to authorizing officials.  Appellants’ Br. 41-49.  But the 

government permissibly may exercise a certain amount of discretion in deciding what 

photography to allow in sensitive government facilities.  Cf. The United States Court 

of Appeals for the Ninth Circuit, Guidelines for Broadcasting, Recording, and Still 

Photography in the Courtroom, ¶ 1(c) (allowing requests to broadcast court proceedings 

and providing that “[t]he panel will retain the authority, in its sole discretion, to grant 

or prohibit camera coverage of any proceeding”)15; Hollingsworth v. Perry, 558 U.S. 183, 

196 (2010) (staying broadcast of trial due to noncompliance with local rules, but 

observing that “[t]he arguments in favor of developing procedures and rules to allow 

broadcast of certain cases have considerable merit”) (emphasis added).   

Even if uncabined discretion would pose a problem in this context, CBP’s policy 

requires agency officials to make authorization decisions “without favoritism” and to 

“provide timely and sufficient responses,” while addressing concerns for on-going 

investigations, investigative techniques, privacy, and safety.  ER 91-92, ¶ 3.1.  The 

policy therefore appropriately constrains the discretion of officials in granting 

authorization to photograph on ports of entry.  See Kaahumanu v. Hawaii, 682 F.3d 789, 

805-07 (9th Cir. 2012) (noting that “[i]n some contexts, the phrase ‘necessary and 

                                                 
15 http://cdn.ca9.uscourts.gov/datastore/uploads/news_media/

camera.guidelines.pdf. 
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appropriate’ may sufficiently constrain the authority of a permitting official”).  CBP’s 

policy “draws no lines by subject matter . . . or by viewpoint,” and is “entirely 

neutral.”  Center for Bio-Ethical Reform, Inc., 455 F.3d at 921.  Plaintiffs’ argument 

otherwise is particularly unpersuasive, because neither plaintiff alleges that he has 

sought and been denied authorization to photograph on a port of entry. 

C.  The District Court Properly Dismissed Plaintiffs’ Amended Complaint. 
 

Plaintiffs identify no basis for reversal by arguing that the district court 

impermissibly relied on the law of the case in dismissing their amended complaint.  

When it dismissed plaintiffs’ original complaint, the court explained that CBP’s 

photography policy satisfies even strict scrutiny, because it “serves perhaps the most 

compelling government interest:  protecting the territorial integrity of the United 

States.”  ER 124.  Addressing plaintiffs’ amended complaint, the court concluded that 

plaintiffs had asserted “claims that hinge on the identical issue” the court had already 

decided.  ER 10.  The court repeated its earlier conclusion that “the CBP policy in 

question is the least restrictive means by which to serve the compelling interest of 

protecting United States territorial sovereignty.”  Id.   

The district court’s order is thus properly read as dismissing plaintiffs’ amended 

complaint for failure to state a claim.  And even if the district court had failed to 

address the merits of the amended complaint, this Court should affirm on the ground 

that plaintiffs have failed to state a claim.  See Ove v. Gwinn, 264 F.3d 817, 821-25 (9th 
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Cir. 2001) (holding that district court erred in finding claim Heck-barred, but affirming 

dismissal with prejudice on alternative grounds of failure to state a claim). 

CONCLUSION 
 

 For the foregoing reasons, the judgment of the district court should be 

affirmed.  

       Respectfully submitted, 
       
       BENJAMIN C. MIZER 
       Principal Deputy Assistant  

  Attorney General 
 

LAURA E. DUFFY 
United States Attorney  

            
       SCOTT MCINTOSH 
       PATRICK G. NEMEROFF 

(202) 305-8727 
       Attorneys, Appellate Staff 
       Civil Division, Room 7217 
       Department of Justice 
       950 Pennsylvania Ave., NW 
       Washington D.C. 20530 
 
 
DECEMBER 2016 

 
 
 
 
 
       
 

  Case: 16-55719, 12/02/2016, ID: 10218161, DktEntry: 23, Page 44 of 47



 

STATEMENT OF RELATED CASES 
 

 Counsel for the United States are aware of no related cases in this Court as 

defined in Circuit Rule 28-2.6.   

 
 
 

       /s/ Patrick G. Nemeroff   
       PATRICK G. NEMEROFF 
       
 

  Case: 16-55719, 12/02/2016, ID: 10218161, DktEntry: 23, Page 45 of 47



 

CERTIFICATE OF COMPLIANCE 
 
 Pursuant to Federal Rule of Appellate Procedure 32(a)(7), I hereby certify that 

the foregoing Brief for Appellees contains 8,241 words, according to the count of this 

office’s word processing system.  

 
 
       
 
       /s/ Patrick G. Nemeroff   
       PATRICK G. NEMEROFF 
        
 
 
 
 
 
       
 
 
 
 
 
 
 
 
 
 

 
 
 

  Case: 16-55719, 12/02/2016, ID: 10218161, DktEntry: 23, Page 46 of 47



 
 

CERTIFICATE OF SERVICE 
 

 I hereby certify that I filed the foregoing Brief for Appellees with the Clerk of 

the Court for the United States Court of Appeals for the Ninth Circuit by using the 

Appellate CM/ECF system on December 2, 2016.  Participants in the case are 

registered CM/ECF users and service will be accomplished through that system. 

    
     
 
       /s/ Patrick G. Nemeroff         
       PATRICK G. NEMEROFF 

  Case: 16-55719, 12/02/2016, ID: 10218161, DktEntry: 23, Page 47 of 47


