
 
 

 
 

 
 
 
 
 
 

 
P.O. Box 87131 
San Diego, CA 92138-7131 
T/ 619-232-2121 
F/ 619-232-0036 
 

 
August 24, 2017 

 
Ms. Molly Dwyer, Clerk 
United States Court of Appeals for the Ninth Circuit 
95 Seventh Street 
San Francisco, CA 94103 
via CM/ECF 
  
Re:  Askins et al. v. Department of Homeland Security, et al., 9th Cir. No. 16-55719 
 Citation of Supplemental Authority Pursuant to Fed. R. App. P. 28(j) 
 
Dear Ms. Dwyer: 
 

This notice of supplemental authority discusses Fields v. City of Philadelphia, 862 F. 3d 
353 (3d Cir. 2017), in which the Third Circuit Court of Appeals joined the First, Fifth, Seventh, 
Ninth, and Eleventh Circuits to hold that “the First Amendment protects the act of 
photographing, filming, or otherwise recording police officers conducting their official duties in 
public.” Id. at 356.  

 
In Fields, each plaintiff, in separate incidents, experienced retaliation from Philadelphia 

police officers after attempting to record the officers “carrying out official duties in public.” Id. 
at 355–56. Plaintiffs filed suit under 42 U.S.C. § 1983, alleging violations of their First and 
Fourth Amendment rights. Id. The Eastern District of Pennsylvania granted summary judgment 
for Defendants, ruling that the First Amendment did not protect Plaintiffs’ activities because the 
Plaintiffs had not established that their conduct amounted to “expression of a belief or criticism 
of police activity.” Id. at 356–57 (internal quotations and citation omitted).    
 

The Third Circuit reversed, explaining that the case “is not about whether Plaintiffs 
expressed themselves through conduct” but instead “whether they have a First Amendment right 
of access to information about how our public servants operate in public.” Id. at 355.  

 
The Court opined that “[t]he First Amendment protects actual photos, videos, and 

recordings, and for this protection to have meaning the Amendment must also protect the act of 
creating that material.” Id. at 358 (citation omitted; emphasis added). Moreover, explained the 
Court, the “First Amendment protects the public’s right of access to information about their 
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officials’ public activities,” information which “is particularly important because it leads to 
citizen discourse on public issues.” Id. at 359. The Court then concluded that “recording police 
activity in public falls squarely within the First Amendment right of access to information.” Id. 
 

Fields directly supports Appellants’ position that the First Amendment guarantees an 
individual’s right to record law enforcement officers engaged in the public discharge of their 
official duties.  

 
 

Respectfully submitted, 
 
/s/ Mitra Ebadolahi    
Mitra Ebadolahi 
Counsel for Appellants 
(619) 398-4187 
mebadolahi@aclusandiego.org  
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CERTIFICATE OF SERVICE 
 

I hereby certify that on August 24, 2017, I electronically filed the foregoing with the Clerk of 
the Court for the United States Court of Appeals for the Ninth Circuit by using the appellate 
CM/ECF system. Participants in the case who are registered CM/ECF users will be served by the 
appellate CM/ECF system.  
 

/s/ Mitra Ebadolahi 
Mitra Ebadolahi 
Counsel for Appellants 
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