
 
 

 

 
 

 
 
 
 
 
 

 
P.O. Box 87131 
San Diego, CA 92138-7131 
T/ 619-232-2121 
F/ 619-232-0036 
 

 
January 30, 2018 

 
Ms. Molly Dwyer, Clerk 
United States Court of Appeals for the Ninth Circuit 
95 Seventh Street 
San Francisco, CA 94103 
via CM/ECF 
  
Re:  Askins et al. v. Department of Homeland Security, et al., 9th Cir. No. 16-55719 
 Citation of Supplemental Authority Pursuant to Fed. R. App. P. 28(j) 
 
Dear Ms. Dwyer: 
 

This notice of supplemental authority discusses Animal Legal Defense Fund v. Wasden, 
878 F. 3d 1184 (9th Cir. 2018) [hereinafter, “ALDF”]. 

 
In ALDF, various organizations challenged an Idaho statute which, as relevant here, 

criminalized entering into a non-public agricultural production facility and making audio or 
video recordings of operations at that facility without the owner’s express consent or other 
authorization. Id. at 1189–91 (discussing Idaho Code § 18–7042(1)(d) [hereinafter, “the 
Recordings Clause”]). 

 
On summary judgment, the District Court held that the Recording Clause violated the 

First Amendment. The Ninth Circuit affirmed. 
 
First, this Court reaffirmed that “[a]udiovisual recordings are protected by the First 

Amendment as recognized organs of public opinion and as a significant medium for the 
communication of ideas.” Id. at 1203 (quotation marks, alterations, and citations omitted). 
“Indeed,” reasoned the Court, “we live, relate, work, and decide in a world where image capture 
from life is routine, and captured images are part of an ongoing discourse, both public and 
private.” Id. (same). “It is no surprise,” therefore, “that [this Court has] recognized . . . a First 
Amendment right to film matters of public interest,” even when those matters are conducted by 
private actors on private land. Id.  
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Having concluded that “the creation of audiovisual recordings is speech entitled to First 
Amendment protection as purely expressive activity,” the Court proceeded to hold that the 
Recordings Clause was an “obvious” content-based restriction on speech that could not 
withstand strict scrutiny. Id. at 1204–05. The Recordings Clause “singl[ed] out for suppression 
one mode of speech . . . to keep controversy and suspect practices out of the public eye.” Id. at 
1205. Idaho had not established “a direct causal link between the restriction imposed and the 
injury to be prevented,” id. at 1196 (citations omitted),  nor how the Recordings Clause 
“effectuate[d] its interests” better than obvious alternatives, thereby “suppress[ing] more speech 
than necessary to further [Idaho’s] stated goals[.]” Id. at 1205 (same).  
 

ALDF thus supports Appellants’ position that the Challenged Policies are content-based 
restrictions on protected speech that cannot withstand strict scrutiny. 
 

Respectfully submitted, 
 
/s/ Mitra Ebadolahi    
Mitra Ebadolahi 
Counsel for Appellants 
(619) 398-4187 
mebadolahi@aclusandiego.org  
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CERTIFICATE OF SERVICE 
 

I hereby certify that on January 30, 2018, I electronically filed the foregoing with the 
Clerk of the Court for the United States Court of Appeals for the Ninth Circuit by using the 
appellate CM/ECF system. Participants in the case who are registered CM/ECF users will be 
served by the appellate CM/ECF system.  
 

/s/ Mitra Ebadolahi 
Mitra Ebadolahi 
Counsel for Appellants 
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