
 
 

 
 

 
 
 
 
 
 

 
P.O. Box 87131 
San Diego, CA 92138-7131 
T/ 619-232-2121 
F/ 619-232-0036 
 

 
February 6, 2018 

 
Ms. Molly Dwyer, Clerk 
United States Court of Appeals for the Ninth Circuit 
95 Seventh Street 
San Francisco, CA 94103 
via CM/ECF 
  
Re:  Askins et al. v. Department of Homeland Security, et al., 9th Cir. No. 16-55719 
 Citation of Supplemental Authority Pursuant to Fed. R. App. P. 28(j) 
 
Dear Ms. Dwyer: 
 

This notice of supplemental authority discusses Eagle Point Education 
Association/SOBC/OEA, et al. v. Jackson County School District  No. 9, --- F.3d ----, 2018 WL 
560527 (9th Cir. Jan. 26, 2018) [hereinafter, “Eagle Pt.”]. There, a public school district (“the 
District”) adopted certain policies restricting First Amendment-protected expression in 
anticipation of a teachers’ strike. Id. at *1.  Following the district court’s grant of plaintiffs’ 
cross-motion for summary judgment, the District appealed. 

 
The Court first held that, as the District’s policies had restricted private speech on 

government property, forum analysis applied. Id. at *5. Assuming without deciding that the 
property at issue was a non-public forum, the Court proceeded to assess whether the policies 
were (1) reasonable and (2) viewpoint neutral. Id. at *6. 

 
Although the District had argued that its policies were “required to keep the schools 

operating normally,” the district court determined “there was no evidence that the policies were 
actually needed to prevent disruption.” Id. at 6. The Ninth Circuit agreed.  

 
“To support the position that the restriction is reasonable,” the Court explained, “there 

must be evidence that the restriction reasonably fulfills a legitimate need.” Id. at *6 (citing 
Sammartano v. First Judicial Dist. Court, 303 F.3d 959, 966–67 (9th Cir. 2002), abrogated on 
other grounds by Winter v. Natural Res. Def. Council, Inc., 555  U.S. 7, 22 (2008)). Reviewing 
the record, the Court found that the District had “not submit[ted] evidence sufficient, even by the 
standards applicable to summary judgment, to justify its sweeping prohibitions.” Id. at *7. 
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“Undifferentiated fear or apprehension of disturbance is not enough to overcome the right to 
freedom of expression.” Id. (quotation marks and citation omitted). 

 
Eagle Pt. thus reaffirms the fundamental point, long established in this jurisdiction, that 

the “reasonableness” standard applied to nonpublic forums requires the government to put forth 
evidence establishing that a prohibition on protected speech actually fulfills a legitimate need. 
See also, e.g., Brown v. CalTrans, 321 F.3d 1217, 1223 (9th Cir. 2003) (“While the inquiry into 
reasonableness is a deferential one . . . CalTrans’s proffered justification . . . is patently 
unreasonable.”). 
 

Respectfully submitted, 
 
/s/ Mitra Ebadolahi    
Mitra Ebadolahi 
Counsel for Appellants 
(619) 398-4187 
mebadolahi@aclusandiego.org  
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CERTIFICATE OF SERVICE 
 

I hereby certify that on February 6, 2018, I electronically filed the foregoing with the 
Clerk of the Court for the United States Court of Appeals for the Ninth Circuit by using the 
appellate CM/ECF system. Participants in the case who are registered CM/ECF users will be 
served by the appellate CM/ECF system.  
 

/s/ Mitra Ebadolahi 
Mitra Ebadolahi 
Counsel for Appellants 
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