
 
 

 
 

 
 
 
 
 
 

 
P.O. Box 87131 
San Diego, CA 92138-7131 
T/ 619-232-2121 
F/ 619-232-0036 
 

 
February 13, 2018 

 
Ms. Molly Dwyer, Clerk 
United States Court of Appeals for the Ninth Circuit 
95 Seventh Street 
San Francisco, CA 94103 
via CM/ECF 
  
Re:  Askins et al. v. Department of Homeland Security, et al., 9th Cir. No. 16-55719 
 Citation of Supplemental Authority Pursuant to Fed. R. App. P. 28(j) 
 
Dear Ms. Dwyer: 
 

This letter discusses Jacobson v. DHS, --- F.3d ----, No. 16-17199 (9th Cir. Feb. 13, 
2018), a First Amendment challenge to interference with protected speech near an interior 
checkpoint operated by U.S. Border Patrol (“BP”) on Arivaca Road in Amado, Arizona.  

 
Plaintiffs, members of a community organization called People Helping People, had 

attempted to protest and monitor checkpoint operations due to concerns over BP’s racial 
profiling, unlawful searches, and excessive uses of force. Slip Op. at 6. BP reacted by erecting a 
barrier across the north and south shoulders of Arivaca Road, which the agency unilaterally 
deemed an “enforcement zone” extending for approximately 391 feet, from which plaintiffs were 
excluded. Id. at 6–7. 

 
Before any discovery, the district court granted defendants summary judgment, holding 

that the entire checkpoint area, including the enforcement zone, was a nonpublic forum, and that 
the restrictions on speech therein were “content-neutral and reasonable.” Id. at 8. 

 
This Court vacated and remanded, holding that the “limited record before the district 

court does not permit us to conclude, as a matter of law, that the enforcement zone is a nonpublic 
forum, or, if it is, that the government has satisfied the requirements for excluding [plaintiffs] 
from that nonpublic forum.” Id. at 13–14. 

 
The Court noted that one key question was whether BP’s use of Arivaca Road for an 

interior checkpoint since 2007 had altered the “objective physical character or uses of the 
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property” sufficiently to convert the road to nonpublic forum status. Id. at 10 (quotation marks 
and citations omitted). On this key question, “the government bears the burden” of proof. Id. 

 
“This inquiry is, to a large extent, factual,” cautioned the Court. Id. “Context matters in 

forum analysis.” Id. “Therefore, it may be difficult to make a forum determination without a full 
factual record.” Id. at 11. 
 

Jacobson supports Plaintiffs-Appellants’ position that their amended complaint states 
claims that the Challenged Policies unconstitutionally restrict speech in traditional public fora 
near two California ports of entry, and that further factual development is required to assess the 
legality of Defendants’-Appellees’ actions. 
 

Respectfully submitted, 
 
/s/ Mitra Ebadolahi    
Mitra Ebadolahi 
Counsel for Appellants 
(619) 398-4187 
mebadolahi@aclusandiego.org  
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CERTIFICATE OF SERVICE 
 

I hereby certify that on February 13, 2018, I electronically filed the foregoing with the 
Clerk of the Court for the United States Court of Appeals for the Ninth Circuit by using the 
appellate CM/ECF system. Participants in the case who are registered CM/ECF users will be 
served by the appellate CM/ECF system.  
 

/s/ Mitra Ebadolahi 
Mitra Ebadolahi 
Counsel for Appellants 
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