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Defendant United States of America moves pursuant to Rule 56 of the Federal Rules of 

Civil Procedure for summary judgment  

INTRODUCTION AND SUMMARY OF ARGUMENT 
 
 This case arises from Plaintiff’s claims that Defendant Philip Westerman sexually assaulted 

her on or about April 28, 2013, while he was performing hospital watch duties in connection with 

his then-employment as a Border Patrol Agent. In Plaintiff’s second amended complaint (SAC), 

(Dkt. 51), she alleged negligence claims against Defendant United States of America based on the 

conduct of Defendant Westerman, Border Patrol Agent Tobias May (BPA May), and Supervisory 

Border Patrol Agent Lionel Flores (SBPA Flores).  

 In an opinion dated November 10, 2016, the Court dismissed all claims against the United 

States but for Plaintiff’s claim that BPA May was negligent by choosing to leave Plaintiff’s 

hospital while he was conducting watch with Defendant Westerman. (Dkt. 63 at 22, 27.)  

 Defendant United States now moves for summary judgment on this remaining claim. BPA 

May did not breach any duty owed to Plaintiff. BPA May owed no duty to protect Plaintiff from 

Defendant Westerman’s alleged criminal acts. But even if BPA May owed such a duty, he certainly 

did not breach any obligation to safeguard Plaintiff given that he was absent from Plaintiff’s room 

on two occasions during the entire day for not more than 20 minutes. Finally, because Defendant 

Westerman’s alleged assault of Plaintiff was not foreseeable to BPA May, it cannot be said that 

BPA May was the proximate cause of the alleged injuries suffered by Plaintiff.  

STATEMENT OF THE NATURE AND STAGE OF THE PROCEEDING 
 

 Digna O. Cuevas Quezada (Plaintiff) filed her SAC in this Court on August 28, 2015, 

naming the United States of America and Philip Westerman (Defendant Westerman) as 

defendants. (Doc. 51)  Defendant Westerman is sued in his individual capacity for conduct in the 
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course of his employment with the U.S. Border Patrol, a component of U.S. Customs and Border 

Protection, an agency of the U.S. Department of Homeland Security.  Separately, pursuant to the 

Federal Tort Claims Act (FTCA), Plaintiff alleges negligence claims against Defendant United 

States of America based on the conduct of Defendant Westerman, Border Patrol Agent Tobias 

May (Agent May), and Supervisory Border Patrol Agent Lionel Flores (SBPA Flores). 

 Defendant United States filed a motion to dismiss Plaintiff’s SAC on October 2, 2015. 

(Dkt. 56.) In an opinion dated November 10, 2016, the Court dismissed all claims against the 

United States but for Plaintiff’s claim that BPA May was negligent by choosing to leave Plaintiff’s 

hospital while he was conducting watch with Defendant Westerman. (Dkt. 63 at 22, 27.) In 

particular the Court stated as follows: 

[C]uevas has pleaded enough facts to support her claim that May’s decision to leave 
her alone with Westerman proximately caused her injury. According to Cuevas, 
May choosing to leave the room was negligent, and had May stayed in the room, 
Westerman would not have been able to sexually assault her. It may be that during 
the course of discovery, evidence is produced to refute the proximate cause element 
of Cuevas’ negligence claim. If that occurs, the Court will reconsider the issue of 
proximate cause at the summary judgment stage. At this time, however, the Court 
denies the Government’s 12(b)(6) Motion to Dismiss as to Cuevas’ claim based on 
May’s decision to leave her alone with Westerman. 

 
(Dkt. 63 at 22.)1 
 
 On November 25, 2016, Defendant United States answered the SAC. (Dkt. 64.) On 

September 22, 2017, the Court issued a scheduling order setting a dispositive motion deadline of 

February 2, 2018. (Dkt. 66.) 

STATEMENT OF THE ISSUE 
 
 Whether a genuine issue of material fact exists as to all the essential elements required 

                                                           
1 In its decision, the Court also concluded that BPA May’s decision to leave Plaintiff alone with Defendant Westerman 
was not covered by the discretionary function exception, 28 U.S.C. § 2680, “because the decision was not grounded 
in the sort of policy that the discretionary function exception was designed to protect.” (Dkt. 63 at 18.) 
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under Texas law for Plaintiff to establish a negligence claim against Defendant United States based 

on BPA May’s decision to leave Plaintiff alone with Defendant Westerman while assigned to 

hospital watch duties.  

FACTS REGARDING BPA MAY’S HOSPITAL WATCH OF PLAINTIFF 
 

 When an individual in U.S. Border Patrol custody is hospitalized, Border Patrol Agents are 

assigned to perform hospital watch duties for the detainee. (Gov’t Exhibit 1 ¶5.) In general, the 

purpose of hospital watch is to prevent the detainee from escaping as well as to ensure the safety 

of the detainee from his or herself as well as third parties. (Gov’t Exhibit 1 at ¶5.) Consistent with 

U.S. Border Patrol practice in the Rio Grande Valley Sector, when a detainee requires hospital 

watch, two Border Patrol Agent are assigned to carry out that duty. (Gov’t Exhibit 1 at ¶6.) One 

reason for assigning two agents to watch one detainee at the hospital is to ensure that the detainee 

is never left unattended if one of the Agents needs to depart from the hospital room for a meal or 

break. (Gov’t Exhibit 1 at ¶6.) 

 On April 28, 2013, Plaintiff was in the custody of the U.S. Border Patrol was receiving 

medical treatment at the Christus Spohn Memorial Hospital in Corpus Christi. (SAC ¶ 24.) On this 

date, BPA Tobias May and Defendant Westerman were both assigned hospital watch duties for 

Plaintiff. (Gov’t Exhibit 1 at ¶7.)  

 Although April 28, 2013 was the first time that BPA May and Defendant Westerman had 

worked hospital watch together, they had previously been assigned together for other Border Patrol 

duties. (Gov’t Exhibit 1 at ¶8.) It is undisputed that BPA May never witnessed Defendant 

Westerman assault or sexually abuse a detainee or had any inclination that Defendant Westerman 

was likely to engage in that type of misconduct. (Gov’t Exhibit 1 at ¶8-9.)  

 On April 28, 2013, BPA May began conducting hospital watch for Plaintiff at 
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approximately 9:00 am and departed the hospital at 5:00 pm. Defendant Westerman arrived at the 

hospital to start hospital watch duties at 10:30 am and departed at 3:30 pm. (Gov’t Exhibit 1 at ¶7.) 

Thus, BPA May was assigned to hospital watch duties before and after Defendant Westerman’s 

arrival and departure from the hospital. 

 While conducting hospital watch on April 28, 2013, there were only two times that BPA 

May left Defendant Westerman alone with Plaintiff. (Gov’t Exhibit 1 at ¶11.) The total time that 

BPA May was absent from the hospital room during the entire day was not more than 20 minutes. 

(Gov’t Exhibit 1 at ¶11.) The first occasion was around lunchtime when BPA May walked down 

the hallway to microwave his lunch. After his lunch was microwaved, BPA May returned the 

Plaintiff’s hospital room and ate his lunch there. (Gov’t Exhibit 1 at ¶11.) BPA May was only 

absent from Plaintiff’s hospital room on this occasion for approximately five minutes. The second 

occasion was during the afternoon when BPA May went to a vending machine to purchase a snack. 

On that occasion, he was only absent from Plaintiff’s hospital room for approximately 10 to 15 

minutes. (Gov’t Exhibit 1 at ¶11.) 

 While BPA May was performing hospital watch on April 28, 2013, he did not observe 

anything to suggest that Defendant Westerman had sexually assaulted Plaintiff. (Gov’t Exhibit 1 

at ¶11.) Although Defendant Westerman’s chair was situated close to Plaintiff’s hospital bed and 

BPA May noticed that they were engaged in friendly conservation, that did not suggest to BPA 

May that Defendant Westerman was likely to assault Plaintiff. (Gov’t Exhibit 1 at ¶15-16.) 

Moreover, there is nothing in the summary judgment record indicating that Plaintiff advised BPA 

May that she was uncomfortable with Defendant Westerman’s behavior. (Gov’t Exhibit 1 at ¶14.) 

When BPA May ultimately learned that Defendant Westerman had been accused of assaulting 

Plaintiff, it came as a complete surprise since there was nothing that indicated Defendant 
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Westerman was likely to assault Plaintiff. (Gov’t Exhibit 1 at ¶19.) 

STANDARD OF REVIEW FOR SUMMARY JUDGMENT 
 

 Summary judgment is appropriate if the “pleadings, the discovery and disclosure materials 

on file, and any affidavits, show that there is no genuine issue as to any material fact and that the 

movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c). “The movant bears the 

burden of identifying those portions of the record it believes demonstrate the absence of a genuine 

issue of material fact.” Triple Tee Golf, Inc. v. Nike, Inc., 485 F.3d 253, 261 (5th Cir. 2007) (citing 

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)). “While the party moving for summary 

judgment must demonstrate the absence of a genuine issue of material fact, it does not need to 

negate the elements of the nonmovant’s case.” Duffie v. United States, 600 F.3d 362, 371 (5th Cir. 

2010). If the moving party meets its initial Rule 56(c) burden, “the nonmoving party cannot survive 

a summary judgment motion by resting on the mere allegations of its pleadings.” Id.  

 “[T]he nonmovant must identify specific evidence in the record and articulate the manner 

in which that evidence supports that party’s claim.” Johnson v. Deep E. Tex. Reg'l Narcotics 

Trafficking Task Force, 379 F.3d 293, 301 (5th Cir. 2004) (citation omitted). The nonmoving 

party’s burden is not satisfied with “some metaphysical doubt as to the material facts,” by 

“conclusory allegations,” by “unsubstantiated assertions,” or by only a “scintilla” of evidence. See 

Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cir. 1994). “If an adverse party completely fails 

to make a showing sufficient to establish an essential element of that party’s case on which they 

will bear the burden of proof at trial, then all other facts are rendered immaterial and the moving 

party is entitled to summary judgment.” Vazquez-Lopez v. United States, CIV.A. L-04-CV-92, 

2006 WL 870360, at *1 (S.D. Tex. 2006) (citing Celotex Corp., 477 U.S. at 322-23). Courts are to 

“resolve factual controversies in favor of the nonmoving party, but only when there is an actual 
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controversy, that is, when both parties have submitted evidence of contradictory facts.” Little, 37 

F.3d at 1075; see also id. (noting that courts do not, “in the absence of any proof, assume that the 

nonmoving party could or would prove the necessary facts”). 

ARGUMENT 
 

 As described by the Court’s November 10, 2016 opinion, Plaintiff’s sole remaining claim 

is that BPA May’s “choosing to leave the room was negligent, and had May stayed in the room, 

Westerman would not have been able to sexually assault her.” (Dkt. 63 at 22.) As explained below, 

the summary judgment evidence does not support Plaintiff’s contention.  

A. BPA May had no duty to protect Plaintiff from injuries caused by Defendant 
Westerman 
 

 “Under Texas law, negligence consists of four essential elements: (1) a legal duty owed to 

the plaintiff by the defendant; (2) a breach of that duty; (3) an actual injury to the plaintiff; and (4) 

a showing that the breach was the proximate cause of the injury.” Skipper v. United States, 1 F.3d 

349, 352 (5th Cir. 1993). The threshold inquiry in any negligence case is duty. The existence of a 

duty is a question of law for the Court to decide. See Nicholson v. Smith, 986 S.W. 2d 54, 59 (Tex. 

App.-San Antonio 1999, no pet.). 

 In this case, the Court squarely held that BPA May had no duty to control Defendant 

Westerman. (Dkt. 63 at 20-22.) However, the Court left open the question of whether Defendant 

Westerman had a duty to nevertheless protect Plaintiff from the harm caused by Defendant 

Westerman when BPA May was absent from the room.  

 No such duty exists under Texas law, which makes it clear that “a defendant has no duty 

to prevent the criminal acts of a third party who does not act under the defendant's supervision or 

control.” LaFleur v. Astrodome–Astrohall Stadium Corp., 751 S.W.2d 563, 564 (Tex.App.—

Houston [1st Dist.] 1988, no writ). Plaintiff cannot point to a single court in Texas that has ever 
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held that one non-supervisory employee owes a duty to protect a third party from criminal acts 

caused by another non-supervisory employee. Indeed, if the Texas courts were to ever encounter 

such a case, it seems certain that such a theory would be rejected. First, “Texas courts have limited 

the finding of a ‘special relationship’ in the prisoner-guard context exclusively to the scenario 

where a prisoner is harmed by a third party, not the guards themselves.” Aguilar v. United States, 

No. 1:16-CV-048, 2017 WL 6034652, at *3 (S.D. Tex. June 7, 2017). Indeed, in Leo v. Trevino, 

285 S.W.3d 470 (Tex. App.—Corpus Christi 2006, no pet.), it was squarely held that the “special 

relationship” doctrine “is properly invoked in cases involving harms inflicted by third parties, and 

it is not applicable when it is the conduct of a state actor” that has allegedly infringed a person’s 

rights. See Aguilar, 2017 WL 6034652, at *3. 

 Furthermore, the Texas Supreme Court in Pagayon v. Exxon Mobil Corporation, ___ 

S.W.3d ___, 2017 WL 2705530, recently cautioned against carving out new exceptions to the 

general rule that a person does not have a duty to protect others from third-party criminal act. 

Pagayon involved a suit against a convenience store where two cashiers got into a fistfight and the 

father of one of them was injured, ultimately dying. In holding that the store had no duty to control 

its employees, the Court squarely rejected the argument that the Restatement (Second) of Torts or 

the Restatement (Third) of Torts define an employee’s duty to control a third party under Texas 

law. Id. at *5-6. Rather, the Supreme Court noted that the only time the Court has ever recognized 

that a duty should be imposed on employers to prevent employees from harming third persons is 

where “an employee [was] required to consume alcohol as part of her job, or allowed to consume 

alcohol on the job” and the Court did not see a need to create another exception to the general rule 

that one does not have a duty to control others: 

What duty should be imposed on employers to prevent employees from harming 
third persons is difficult to state generally. When we have recognized a duty before, 
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we have narrowly described the situations affected: an employee required to 
consume alcohol as part of her job, or allowed to consume alcohol on the job. The 
correct balance of the factors that must be considered in creating duties is very 
hard to strike for all such situations because of the myriad circumstances that can 
arise. We have not attempted this effort in the past, and we need not do so here. 
Nor do we need to create another exception to the general rule that one does not 
have a duty to control others. Whatever duty an employer may have to control its 
employees, the factors that must shape it cannot extend it to the situation here. 

 
Id. at *6. 
 
 In the present case, the Court has already rejected the argument that BPA May had a duty 

to control Defendant Westerman. As in Pagayon, this Court should not create another exception 

to the general rule that one does not have a duty to protect others from third-party criminal acts. 

Rather, this Court should adhere to the longstanding principal that individuals have no tort duty to 

victims for third party criminal acts and conclude that May owed no duty to protect Plaintiff from 

the acts caused by Defendant Westerman.  

B. Even if BPA May had a duty to protect Plaintiff from harm allegedly caused by 
Defendant Westerman, he certainly did not breach that duty and was not the 
proximate cause of her injures as there is no evidence that the Defendant 
Westerman’s alleged conduct  was reasonably foreseeable to BPA May 
 

 Plaintiff alleges BPA May breached a duty owed Plaintiff “by leaving his post and allowing 

Defendant Westerman to remain alone with [her] in a hospital room with a closed door and without 

any monitoring or supervision, and during which time Agent May knew Plaintiff was sedated with 

medications and her legs were restrained.”  (Doc. 51 at ¶ 84).   

But even if BPA May had some duty to protect Plaintiff from Defendant Westerman’s 

criminal acts, he certainly did not breach that duty by taking two short breaks totaling twenty 

minutes while conducting hospital watch from 9:00 am to 5:00 pm. As noted in BPA May’s sworn 

declaration,  

the purpose for having a ratio of two agents per detainee is to ensure that the 
detainee is never left unattended. Thus, if one of the Border Patrol Agent needs to 

Case 1:14-cv-00133   Document 67   Filed in TXSD on 02/02/18   Page 12 of 16



13 
 

use the bathroom, take a break, or eat a meal, the other Border Patrol Agent will 
still be able to maintain hospital watch without leaving the detainee unattended. 
 

(Gov’t Exhibit 1 at ¶7.)  
 
 BPA May carried out his hospital watch duties consistent with U.S. Border Patrol practice 

and policy. As the Court previously noted, “no [Border Patrol] policy specifically required May to 

stay in the room with [Plaintiff] the entire time he [was] guarding her; it is within the agent’s 

discretion to step outside of the room, perhaps to take a sensitive phone call, or take a lunch break, 

or to use the restroom.” (Dkt. 63 at 13.) BPA May certainly did not breach any duty owed to 

Plaintiff by leaving her room for a total of 20 minutes so he could microwave his lunch and 

purchase a snack from the vending machine.  

Furthermore, the summary judgment evidence makes it clear that it was not foreseeable to 

BPA May that Defendant Westerman would sexually assault Plaintiff during these two short 

breaks.  

“To impose liability on a defendant for negligence in failing to prevent the criminal conduct 

of another, the facts must show more than conduct that creates an opportunity to commit crime—

they must show both that the defendant committed negligent acts and that it knew or should have 

known that, because of its acts, the crime (or one like it) might occur.” Barton v. Whataburger, 

Inc., 276 S.W.3d 456, 462 (Tex. App. 2008) (Tex. App.- Houston [1st Dist.] 2008, pet. denied). 

“Foreseeability . . . requires that a person of ordinary intelligence should have anticipated the 

danger created by a negligent act or omission.” Doe v. Boys Clubs of Greater Dallas, Inc., 907 

S.W.2d 472, 478 (Tex. 1995). A danger is foreseeable if its general character might reasonably be 

anticipated, if not its precise manner. Travis v. City of Mesquite, 830 S.W.2d 94, 98 (Tex. 1992). 

This determination involves a practical inquiry, based on common experience applied to human 

conduct, and asks whether the injury might reasonably have been contemplated as a result of the 
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defendant's conduct. Doe, 907 S.W.2d at 478. Importantly, “[f]oreseeability requires more than 

someone, viewing the facts in retrospect, theorizing an extraordinary sequence of events whereby 

the defendant's conduct brings about the injury.” Id. 

In this case, although Plaintiff alleges that BPA May was the proximate cause of the alleged 

tortious conduct, the summary judgment evidence makes it clear that BPA May lacked any 

knowledge of information that might have even hinted that Defendant Westerman would engage 

in criminal misconduct. See Timberwalk Apartments, Partners, Inc. v. Cain, 972 S.W.2d 749, 756 

(Tex. 1998) (holding no legal duty exists to prevent unforeseeable criminal acts); Walker v. Harris, 

924 S.W.2d 375, 377 (Tex. 1996) (holding that duty to protect from criminal acts “does not arise 

in the absence of a foreseeable risk of harm”); see also Houser v. Smith, 968 S.W.2d 542, 544 

(Tex. App. 1998) (in negligent hiring case, holding that employer had no duty to prevent 

unforeseeable criminal conduct of employee). BPA May had never seen or heard of Defendant 

Westerman sexually assaulting a detainee and there was no indication based on Defendant 

Westerman’s behavior that day that he was intent on engaging in such conduct. (Gov’t Exhibit 1 

at ¶10.) 

While Plaintiff has made much about the allegation that Defendant Westerman positioned 

his chair close Plaintiff, that he was conversing in a friendly manner with Plaintiff, and that 

Defendant Westerman offered to pay for BPA May’s food if he would take a break, none of these 

acts were criminal in nature or otherwise suggested to BPA May that Plaintiff was at risk of being 

assaulted by Defendant Westerman. See Dyess v. Harris, 321 S.W.3d 9, 16–17 (Tex.App.-Houston 

[1st Dist.] 2009, pet. denied) (foster parents had no duty to prevent one foster child from sexually 

assaulting others where sexual assault was not foreseeable). While those actions may take on a 

different meaning today, it is well settled that “[f]oreseeability is not determined by hindsight, but 
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by what the defendant knew or should have known when the incident occurred.” Id. at 15; Doe v. 

Boys Clubs of Greater Dallas, Inc., 907 S.W.2d 472, 478 (Tex. 1995) (“Foreseeability requires 

more than someone, viewing the facts in retrospect, theorizing an extraordinary sequence of events 

whereby the defendant's conduct brings about the injury.”). In sum, no competent summary 

judgment evidence remotely suggests that BPA May had information of specific proximate, recent, 

or frequent acts committed by Defendant Westerman similar to that alleged by Plaintiff. 

CONCLUSION 
 
 
 For the foregoing reasons, Defendant respectfully moves this Court to grant Defendant’s 

motion for summary judgment and dismiss the remaining claim against the United States. 

       Respectfully Submitted, 
 
       RYAN K. PATRICK 
       United States Attorney 
 
 
            By: __S/Nancy L. Masso   
 
       NANCY L.  MASSO 
       Assistant United States Attorney 
       Southern District of Texas 
       600 East Harrison Street, Room 201 
       Brownsville, Texas 78520 
       Texas Bar No. 00800490 

956-983-6014(Phone) 
956-548-2775 (Facsimile) 
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CERTIFICATE OF SERVICE 
 

I, Nancy L. Masso, Assistant United States Attorney for the Southern District of Texas, 

hereby certify that on February 2, 2018, I electronically filed the foregoing Defendant United 

States of America’s Motion for Summary Judgment using the ECF system which will send 

notification to all counsel of record and was sent to the following in the manner so stated. 

Javier Maldonado 
Law Office of Javier N. Maldonado 
Attorney at Law 
8918 Tesoro Drive, Suite 575 
San Antonio, TX  78217 
Jmaldonado.law@gmail.com 
 
Victor Rodriguez        
Colvin, Chaney, Saenz & Rodriguez, L.L.P. 
323 West Cano, Suite 100 
Edinburg, TX  78539 
v.rodriguez@rcclaw.com 

 

By:  s/Nancy L. Masso   
       NANCY L. MASSO  

Assistant United States Attorney 
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