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Pursuant to Federal Rule of Civil Procedure 56, Plaintiff Digna O. Quezada Cuevas 

(“Quezada”), by and through her undersigned counsel, hereby files this Response to Defendant the 

United States of America’s Motion for Summary Judgment. 

 

STATEMENT OF THE NATURE AND STAGE OF THE PROCEEDING 

Plaintiff Digna O. Quezada Cuevas sued Border Patrol Agent Philip Westerman alleging 

violations of her constitutional rights.  Plaintiff has also sued the United States of America under the 

Federal Tort Claims Act (FTCA) for injuries she sustained as a result of the actions and omissions of 

Border Patrol Agent Tobias May, Border Patrol Agent Martinez, and Border Patrol Agent Philip 

Westerman committed in the course and scope of their employment with the United States of 

America.  

 On July 25, 2014, Plaintiff filed her Original Complaint (ECF Dkt. No. 1) against Border 

Patrol Agent Philip Westerman.  On September 25, 2014, Plaintiff filed her First Amended 

Complaint (ECF Dkt. No. 10).  The First Amended Complaint added the United States as a party 

defendant.  On October 2, 2015, Defendant United States of America moved to dismiss Plaintiff’s 

action against it pursuant to Fed. R. Civ. P. 12(b)(1) and (6).  (ECF Dkt. No. 56).   

 On November 10, 2016, this Court dismissed all of Plaintiff’s claims against the United 

States except her claim based on Agent May’s decision to leave Plaintiff alone with Agent 

Westerman. (ECF Dkt. No. 63).  Specifically, this Court stated that “[Plaintiff] has pleaded enough 

facts to support her claim that May’s decision to leave her alone with Westerman proximately caused 

her injury… It may be that during the course of discovery, evidence is produced to refute the 
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proximate cause element of [Plaintiff’s] claim.  If that occurs, the Court will reconsider the issue of 

proximate cause at the summary judgment stage.”  Id. at 22.  

 Defendant United States has moved for summary judgment arguing seeking dismissal of 

Plaintiff’s remaining FTCA claim.  (ECF Dkt. No. 67).   

STATEMENT OF THE ISSUES TO BE RULED UPON BY THE COURT 

 In its Motion for Summary Judgment, the United States alleges that (1) Agent May had no 

duty to protect Plaintiff from injuries caused by his coworker and fellow agent Westerman, and (2) if 

such duty exists, there is no breach of duty nor proximate cause because the injurious conduct was 

not reasonably foreseeable to Agent May.  

 Therefore, the issues to be ruled upon by the Court is (1) whether there is a duty owed by 

Agent May to Plaintiff under Texas law and (2) whether genuine disputes of material fact exist as to 

the breach of duty and proximate cause aspect of Plaintiff’s claim.    

STATEMENT OF FACTS 

Plaintiff came into the custody of the United States on April 17, 2013 when she was arrested 

at the Falfurrias checkpoint.  Exh. 1 at ¶ 2.  The next day, Plaintiff injured her arm and was taken to 

the hospital in Corpus Christ.  Id. at ¶ 3.  At the hospital, Plaintiff underwent two surgeries to her 

right arm.  Id. at ¶¶ 3-4.  During her hospitalization, Plaintiff was heavily sedated because she was 

administered morphine.  Id. at ¶ 5. 

On April 28, 2013, Agent May was present with Agent Westerman while Plaintiff was in 

their custody as she recovered from her arm surgery.  Exh. 2 (Dep. of T. May) at 14:1.1   One 

                                                 
1 References to deposition testimony are indicated by the page, a colon, and then the line numbers.  Thus, 

"10:22" refers to page 10, line 22 and "10-12:4-12" refers to testimony beginning at page 10, line 4 and 

ending at page 12, line 12. 
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purpose for Agent May guarding Plaintiff was to make sure she did not leave the premises. Exh. 2 

14:8.  Also among Agent May’s duties was to prevent harm to Plaintiff.  Id. at 16:14.  While Agent 

May was guarding and safeguarding Plaintiff, he was using his laptop and headphones with one ear.  

Id. at 20:12; Exh. at ¶ 9.  The use of the laptop was for personal use so that the agent would keep his 

mind occupied and not doze off.  Exh. 2 at 19:6.       

At the time Agent May safeguarded of Plaintiff, April 28, 2013, he knew and had worked 

with Agent Westerman before as both were on the same work shift since January 1, 2013.  Id. at 

12:20.  Agent May knew that Agent Westerman was not well-liked among his coworkers and had 

interpersonal conflicts with his coworkers.  Id. at 40-41:15-4.  Agent May heard of an incident where 

Agent Westerman took the personal phone number from a person who crossed the checkpoint.  Id. at 

17-25.  Agent May confronted Westerman about the incident.  Id. at 44:3-18.  Westerman did not 

deny the incident, but merely “smiled and shrugged it off and excused himself”.  Id.   

On the date in which Agent May guarded Plaintiff, Agent Westerman insisted that Agent 

May leave to go get breakfast.  Id. at 32-34:25-9.  Agent Westerman repeatedly suggested that Agent 

May go get breakfast at “Stripes, Whataburger, the cafeteria, somewhere…” and Agent Westerman 

even offered to give Agent May money so that he could leave and get breakfast.  Id.  While Agent 

May has been offered money by fellow agents as a friendly gesture, he found it odd that Agent 

Westerman kept insisting.  Id.   

Agent May chose to sit between the Plaintiff and the door.  Id. at 23:21.  Agent Westerman 

moved a chair from its location to a location between Plaintiff’s bed and the window.  Exh. 1 at ¶ 8.  

Agent May found it odd that Agent Westerman chose to sit to the left of the detainee [in the small 

space between the detainee and the window], away from the door, and opposite Agent May.  Exh. 2 
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at 26:1; Exhibit 3 (drawing by May attached as an exhibit to May’s deposition).  Agent Westerman 

sat in a position and location next to Plaintiff that made his lap area obscured to Agent May.  Exh. 2 

at 39:1.  

Agent May also found it odd that Agent Westerman was friendly and chatty with Plaintiff 

while seated where he was.  Exh. 2 at 27:19.  Agent May did not understand everything that Agent 

Westerman and Plaintiff were saying because May was not as fluent in Spanish.  Exh. 2 at 27:5-13.  

Agent May questioned Agent Westerman about their overly familiar interaction, and Agent 

Westerman informed him that Agent Westerman had already “encountered” her before.  Id.  Despite 

finding this odd, Agent May did not question Agent Westerman further.  Id.   

Agent May found it odd that Agent Westerman began sharing aspects of his personal life with 

Plaintiff by showing her pictures on his cell phone.  Id. at 28:13-19.  Agent May saw sharing 

personal aspects as a possible security problem.  Id. at 29:8-15.  Despite this, Agent May did not 

report such action.  Id.  Agent May would have also found it odd if Agent Westerman shared food 

(gum or nuts) with Plaintiff.  Id. at 31:12-17.  While Agent May was in the room, Agent Westerman 

shared nuts and gum with Plaintiff on two different occasions.  Exh. 1 at ¶ 6.   

At some point, while Plaintiff was dozing in and out of sleep, Agent Westerman sexually 

assaulted Plaintiff.  Exh. 1 at ¶ 10.  He penetrated Plaintiff with his fingers, took out his penis and 

tried to get on top of Plaintiff.  Id.  Westerman ejaculated on Plainitff and then cleaned himself with 

a towel that he put in the garabage in the bathroom.  Id.  Agent Westerman then threatened Plaintiff 

not to say anything.  Id. at 11.  During this incident, Agent May was not in the room and had 

abandoned his post.    May then returned to the room.  Id. at ¶ 12. 
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Westerman then attempted to sexually assault Plaintiff a second time.  Id. at ¶ 13.  Again, 

Agent May had abandoned his post and left Westerman alone with Plaintiff.  Id.  When May returned 

to the room, Westerman had to quickly zipped up his pants.  Id.  May should have seen this 

according to Plaintiff.   Id.  In fact, although Westerman presents a different version of the facts, he 

concedes that May likely saw Westerman with his zipper down.  Exh. 4 (Excerpt of Westerman’s 

Statement to DHS). 

Later Agent Westerman asked May if he wanted to leave before Westerman.  Exh. 2 at 46-

48:10-15.  This is due to the differences in distance they had to travel.  Id.  Agent Westerman 

departing later than Agent May meant Westerman would be “accruing a lot of unnecessary overtime, 

especially during a period where there was much scrutiny about the amount of overtime agents were 

accumulating.”  Id. at 47:7-10.  

SUMMARY OF THE ARGUMENT 

There is no bright- line test for determining whether a duty exists.  Texas and Fifth Circuit 

law require a consideration of factors which consider examine both the summary judgment facts, the 

foreseeability and severity of injury, the social utility of imposing a duty, and the burden placed on 

the party with the duty.  Considering such factors, Agent May owed a duty to Plaintiff to protect her 

from Agent Westerman.  Plaintiff was incapacitated and in the custody of Agent May.  By his own 

admission, and the job requirements, Agent May had a duty to safeguard Plaintiff.  Agent Westerman 

engaged in inappropriate behavior, including sexual acts, which were either observed by Agent May 

or should have been discovered.  Instead of putting a stop to such behavior, further questioning 

Agent Westerman, or reporting such behavior so that it would stop, Agent May instead left Agent 

Westerman unattended where he sexually assaulted Plaintiff. 
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ARGUMENT 

In deciding a summary judgment motion, a court must not weigh the evidence or make 

credibility determinations.  Instead, the court must draw all reasonable inferences in favor of the non-

movant.  Summary Judgment is appropriate only if “there is no genuine issue as to any material fact 

and the movant is entitled to judgment as a matter of law".  Hanks v. Rogers, 853 F.3d 738, 743 (5th 

Cir. 2017).  On a motion for summary judgment, the Court must view the facts in the light most 

favorable to the non-moving party and draw all reasonable inferences in its favor."  Deville v. 

Marcantel, 567 F.3d 156, 163-64 (5th Cir. 2009).  “An issue is material if its resolution could affect 

the outcome of the action.”  Wyatt v. Hunt Plywood Co., 297 F.3d 405, 409 (5th Cir. 2002). When the 

application of a rule of law depends on the resolution of disputed facts, the motion presents a mixed 

question of law and fact.  See Lujan v. National Wildlife Fed’n, 497 U.S. 871, 889 (1990). 

The government suggests that its motion presents the issue of whether a genuine issue of 

material fact exists as to all the essential elements required for negligence under Texas law.  (ECF 

Dkt 67 at 7).  However, the only issues briefed by Defendant United States are (1) whether a duty 

exists for BPA May to protect Plaintiff from injuries caused by Defendant Westerman and (2) 

whether there was a breach of that duty which was the proximate cause of Plaintiff’s injuries. 

EXISTENCE OF A DUTY 

 At issue is whether there exists a duty owed by Agent May to Plaintiff to protect her from the 

harm committed by Agent Westerman. 

 Contrary to the government’s argument, Texas and Fifth Circuit caselaw do not foreclose the 

existence of a duty but instead invite and set out a method to determine whether there is a duty.  And 

in this case, the caselaw and summary judgment evidence plainly establish that May owed a duty to 
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Plaintiff. 

A. The Government Misconstrues the Caselaw on Duty to Protect 

Defendant states that “[Texas law] makes it clear that ‘a defendant has no duty to prevent the 

criminal acts of a third party who does not act under the defendant’s supervision or control’.”  ECF 

Dkt 67 at 7 quoting LaFleur v. Astrodome-Astrohall Stadium Corp., 751 S.W.2d 563, 564 

(Tex.App.-Houston [1st Dist.]1988, no writ).  However, LaFleur, and its progeny of cases, relate to 

premises liability situations where the plaintiff was injured by a third-party assailant. 751 SW.2d at 

565-66 (Plaintiff was a news reporter who was assaulted by a member of the public on defendant’s 

premises).  “Most cases discussing tort liability for another's criminal act(s) share a common 

circumstance, that is, the criminal act for which the negligent defendant is sued occurs on the 

defendant's premises.”  Id.    

Even so, an exception to this rule exists when criminal conduct is the foreseeable result of a 

tortfeasor's negligence.  Id.   In such a case, the defendant has a duty to prevent injuries to others if it 

reasonably appears or should appear to him that others in the exercise of their lawful rights may be 

injured thereby. See El Chico Corp. v. Poole, 732 S.W.2d at 314 (the tortfeasor's negligence is not 

superseded when the criminal conduct is a foreseeable result of the negligence); Nixon v. Mr. 

Property Management Co., 690 S.W.2d at 550 (the act of a third person in committing . . . a crime is 

a superseding cause of harm . . . unless the actor at the time of his negligent conduct realized or 

should have realized the likelihood that such a situation might be created, and that a third person 

might avail himself of the opportunity to commit such a . . . crime). 
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Therefore, even among those persons with no unique or special relationship, a duty to protect 

can arise if the defendant (1) owns or controls the premises and (2) knew or should have known of 

the likelihood of the danger. 

However, the existence of a “special relationship” can also inform as to whether there is a 

duty to protect.  Tellez v. GEO Grp. Inc., No. 5:15-cv-465-RCL, 2017 U.S.Dist. LEXIS 120455 at 

*8-9 (W.D.Tex. July 31, 2017) (citing to Salazar v. Collins, 255 S.W.3d 191 (Tex. App. 2008);  Doe 

v. GEO Grp., Inc., No. SA-16-CV-173-XR, 2017 U.S. Dist. LEXIS 29421 at *5 (W.D.Tex. Mar. 2, 

2017).  The government recognizes this potential duty but states that “Texas courts have limited the 

finding of a “special relationship” in the prisoner-guard context exclusively to the scenario where a 

prisoner is harmed by a third party, not the guards themselves.”  ECF Dkt. No. 67 at 11 (citing 

Aguilar v. United States, No. 1:16-CV-048, 2017 U.S. Dist. Lexis 206278 at *8).   

However, Aguilar centered on whether to allow recovery for negligence where there is no 

physical injury but only mental anguish claims.  The Aguilar court found that no negligence claim 

was recoverable for mental anguish injury only.  Id.  Since  the claim for negligence was based not 

based on physical injury but only for mental anguish, the existence of a special relationship was 

immaterial to the holding of that case.  The Government’s broader reading of Aguilar is 

insupportable.      

Similarly, the government cites Leo v. Trevino for the proposition that the “special 

relationship doctrine is properly invoked in cases involving harms inflicted by third parties, and it is 

not applicable when it is the conduct of a state actor”.  ECF Dkt. No. 67 at 11 (citing Leo v. Trevino, 

285 S.W.3d 470 (Tex.App.-Corpus Christi 2006) (no pet.).  However, the Leo decision dealt with 

constitution rights and qualified immunity, not negligence.  In that case, a middle school student 
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drowned while on a field trip to a swimming pool supervised by school district employees with no 

independent lifeguards.  The school district invoked qualified immunity for claims arising out of 42 

U.S.C. § 1983.  Id. at 486.  The court found that the plaintiff there was required to show “involuntary 

restraint by the government to have a claim under the special relationship theory; if there is no 

custodial relationship there can be no constitutional duty.” Id. at 487.   

Therefore, notwithstanding its focus on constitutional grounds rather than state negligence 

law, the Leo decision actually supports a finding of a special relationship in a custodial situation.  

The “special relationship” exception arises where the State, by affirmative exercise of power, has 

custody over an individual involuntarily or against his will.  Id. at 486.  Moreover, the affirmative 

duty to protect prisoners “arises only because the state has, by an affirmative exercise of power, so 

retrained the prisoner’s liberty that he cannot care for himself.” Id.; Leffall v. Dall. Indep. Sch. Dist., 

28 F.3d 521, 528 (5th Cir. 1994).  Here, there is no question that Plaintiff’s liberty was restrained by 

both May and Westerman, as well as the United States.  May admitted that he was required to 

safeguard Plaintiff from harm by third parties, herself and other federal officers, including 

Westerman.   

The existence of a duty is also supported by the Restatement (Second) of Torts § 315(b) 

which provides, in pertinent part, as follows: 

There is no duty so to control the conduct of a third person as to prevent him 

from causing physical harm to another unless …a special relation exists 

between the actor and the other which gives to the other a right to protection.   

 

The restatement has been recognized by Texas courts. See, e.g., Kelsey-Seybold Clinic v. MacLay, 

466 S.W.2d 716, 719-20 (Tex. 1971) (holding that a Defendant may be liable, as a result of its own 

negligence, for damage done by a vicious employee while acting beyond the scope of his authority). 
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B. Recent Caselaw sets out the procedure to determine the existence of a duty 

 “[T]he existence of duty is a question of law for the court to decide from the facts 

surrounding the occurrence in question."  Pagayon v. Exxon Mobil Corp., 536 S.W.3d 499, 2017 

Tex. LEXIS 604 (Tex. 2017); see also Riley v. Amazon, No. 7:17-CV-223, 2017 U.S. Dist. LEXIS 

216898, at *10 (S.D. Tex. 2017) (citing Pagayon). 

Pagayon does not, as the government suggests, “caution against carving out new exceptions” 

but rather provides a framework for determining if a duty should exist. 

“When a duty has not been recognized in particular circumstances, the question is whether 

one should be.” Pagayon v. Exxon Mobil Corp., 2017 Tex. LEXIS 604 at *9. The determination as to 

whether a duty exists is to be determined by considering the “social, economic, and political 

questions and their application to the facts at hand.” Id. at *9-10 (quoting Humble Sand & Gravel, 

Inc. v. Gamez, 146 S.W.3d 170, 182 (Tex. 2004)).  Such considerations involve weighing the “risk, 

foreseeability, and likelihood of injury against the social utility of the actor's conduct, the magnitude 

of the burden of guarding against the injury, and the consequences of placing the burden on the 

defendant.”  Id.  Also among the considerations are whether one party would generally have superior 

knowledge of the risk or a right to control the actor who caused the harm. Id. 

The government chose to focus on foreseeability.  ECF Dkt. No. 67 at 12-14.  Here we have 

disputed facts and the policy considerations support the existence of a duty.   

C.   Analysis of the Pagayon factors support the existence of a duty to protect in this     

case 

 

Foreseeability is a factor both to determine whether a duty exists, and to determine whether 

the breach of such duty proximately caused the injury. Hygeia Dairy Co. v. Gonzalez, 994 S.W.2d 

220, 223 (Tex. App. 1999) (citing Corbin v. Safeway Stores, Inc., 648 S.W.2d 292, 296 (Tex. 1983)). 
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 The summary judgment record before the Court shows that the danger and injury to Plaintiff by 

Agent Westerman was foreseeable and thus supports the existence of a duty and proximate cause.   

As more fully described above, Agent May was present with Agent Westerman while 

Plaintiff was in their custody as she recovered from her arm surgery.  Plaintiff was heavily sedated, 

including sedated with morphine.  Among his duties, May was obliged to guard and protect Plaintiff. 

 But May was negligent in discharging such duties.  While guarding, and safeguarding, Plaintiff, May 

was distracted by his laptop and used headphones in one ear.  The use of the laptop was for personal 

use so that the agent would keep his mind occupied and not doze off.   

May was aware that Westerman had a peculiar reputation, including having taken a telephone 

number from someone who crossed the checkpoint.  While on duty on April 28, 2013, Agent 

Westerman displayed some of that odd behavior:  he displayed an excessive familiarity with 

Plaintiff, moved his chair unacceptably close to Plaintiff, showed his phone to her, shared personal 

details with Plaintiff, provided Plaintiff with candy and nuts, offered May money to go out and eat 

several times, and offered to stay later than May even though May lived closer to the hospital.  And, 

as admitted by Westerman, May probably saw Westerman with his zipper down as Plaintiff claims. 

Given the summary judgment facts, the foreseeability of harm (i.e. the sexual assault of 

Plaintiff) exists in this case.  Westerman’s odd conduct and Plaintiff’s vulnerable state should have 

alerted May that he need to do more to protect Plaintiff.  Given such facts, Agent May knew or 

should have known of the danger to Plaintiff.    

Similarly, the remaining factors the Court should consider under Pagayon are satisfied.  

There is no undue burden of guarding against the injury, as guarding Plaintiff is in the very nature of 

Agent May’s job.  There is also no adverse consequence of placing the burden on Defendant.  As a 
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Border Patrol agent, Agent May’s responsibility for guarding, and safeguarding, Plaintiff is not 

entered voluntarily by Plaintiff, but is created by the government itself when it took Plaintiff into 

custody.  Under these circumstances, Plaintiff cannot protect herself or else she risk being charged 

for assault on an officer.  Finally, especially in this case, Agent May had superior knowledge of the 

risk to Plaintiff considering (1) his prior knowledge of Agent Westerman, (2) the “odd’ behavior of 

Westerman which ran against Agent May’s knowledge of proper safeguarding procedures, and (3) 

Plaintiff’s sedated and injured state of confinement. 

            Finally, the social utility of finding a duty in this scenario is significant.  Unlike the 

situation in Pagayon (which involved coworkers injuring each other and thein which the public 

was never in danger), the injury here involved a public person who was placed and confined 

against her will in a situation in which Agent May allowed her to become injured.     

CONCLUSION 

WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that Defendant United States’ 

Motion for Summary Judgment be in all respects denied, that Plaintiff have a determination by jury 

as to her causes of action against Defendant, and for all other appropriate relief in the interest of 

justice. 
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Respectfully submitted, 

 

 

          ______/s/_________________ 

      

      Javier N. Maldonado 

      Texas Bar No. 00794216 

      LAW OFFICE OF JAVIER N. MALDONADO, PC 

      8918 TESORO DR., STE. 575 

                               San Antonio, Texas 78217 

      Tel.:  (210) 277-1603 

      Fax:  (210) 587-4001 
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Certificate of Service  

 

 I hereby certify that on the 15th day of March, 2018, I filed the foregoing with the Clerk 

of the Court using the CM/ECF system which will send notification of such filing to Defendant’s 

counsel who is a registered user with this Court’s CM/ECF system. 

 

 

 

            /s/ Javier N. Maldonado    . 

      Javier N. Maldonado 
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