
IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

BROWNSVILLE DIVISION 

 

DIGNA O. QUEZADA CUEVAS, § 

 § 

Plaintiff, § 

 § 

v. § CIVIL ACTION NO. 1:14-cv-00133 

 § 

BORDER PATROL AGENT § 

PHILIP WESTERMAN AND § 

UNITED STATES OF AMERICA, §  

Defendants. § JURY TRIAL DEMAND 

 

               

 

PLAINTIFF’S FIRST AMENDED COMPLAINT 

              

 

INTRODUCTION 

 

Plaintiff Digna O. Quezada Cuevas files this lawsuit against Border Patrol Agent Philip 

Westerman alleging violations of her constitutional rights and against the United States of 

America under the Federal Tort Claims Act. 

As alleged with greater specificity in paragraphs 8-37 of this Complaint, Plaintiff 

complains that Defendant Westerman, a Border Patrol agent with the U.S. Customs and Border 

Protection (CBP), sexually assaulted Ms. Quezada Cuevas while she was in federal custody, 

under the effects of a pain medication and recovering in a hospital.  Ms. Quezada Cuevas 

contends that Defendant Westerman violated her constitutional rights under the Fourth and Fifth 

Amendments and that she suffered personal injuries.  Through this suit, Ms. Quezada Cuevas 

seeks relief for violations of her rights. 

As alleged with greater specificity in paragraphs 8-37 of this Complaint, Plaintiff 

complains that Defendant United States of America is additionally liable for Plaintiff’s injuries 

Case 1:14-cv-00133   Document 10   Filed in TXSD on 09/25/14   Page 1 of 11



Digna O. Quezada Cuevas v. Philip Westerman et al. – FIRST AMENDED COMPLAINT Page 2 

pursuant to the Federal Tort Claims Act, 28 U.S.C. § 2671 et seq. and 28 U.S.C. § 1346(b), for 

money damages as compensation for personal injuries that were caused by the assault committed 

by Defendant Westerman, a law enforcement officer of the United States Government, while he 

was acting within the scope of his office and employment, and under such circumstances where 

the United States, if a private person, would be liable to the Plaintiff in accordance with the laws 

of the State of Texas. 

As alleged with greater specificity in paragraphs 8-37 of this Complaint, Plaintiff 

complains that Defendant United States of America is additionally liable for Plaintiff’s injuries 

pursuant to the Federal Tort Claims Act, 28 U.S.C. § 2671 et seq. and 28 U.S.C. § 1346(b), for 

money damages as compensation for personal injuries that were caused by the negligent and 

wrongful acts and omissions of Tobias May, a Border Patrol agent of the U.S. Customs and 

Border Protection (CBP), while he was acting within the scope of his office and employment, 

and under such circumstances where the United States, if a private person, would be liable to the 

Plaintiff in accordance with the laws of the State of Texas. 

JURISDICTION AND VENUE 

 

1. This is a civil action brought pursuant to Bivens v. Six Unknown Named Agents of the 

Federal Bureau of Narcotics, 403 U.S. 388 (1971) and the Federal Tort Claims Act, 28 

U.S.C. § 2671 et seq.  This Court has jurisdiction over this action pursuant to 28 U.S.C. 

§§ 1331 and 1346(b). 

2. Venue is proper in the Southern District of Texas under 28 U.S.C. § 1402(b) 

 because the events giving rise to these claims occurred in this judicial district. 

3. Plaintiff has fully complied with the provisions of 28 U.S.C. § 2675 of the Federal Tort 

Claims Act and fully exhausted her administrative remedies prior to filing this suit.   
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4. This suit has been timely filed. 

PARTIES 

5. Plaintiff Digna O. Quezada Cuevas is a citizen of Mexico who was in the care and 

custody of Defendant Westerman and the U.S. Customs and Border Protection when 

assaulted. 

6. Upon information and belief, Defendant Philip Westerman resides in the Rio Grande 

Valley, Texas. 

7. The United States of America should be served with process pursuant to the Federal 

Rules of Civil Procedure 4(d) and (i).   

STATEMENT OF FACTS 

8. Plaintiff Digna O. Quezada Cuevas is a native and citizen of Mexico.   

9. On or about April 17, 2013, Ms. Quezada Cuevas entered the United States without 

inspection. 

10. That same day, while riding in a bus, Ms. Quezada Cuevas was stopped and detained at 

the immigration checkpoint near Falfurrias, Texas. 

11. Because she did not have permission to be in the United States, Border Patrol Agent 

Westerman took custody of Ms. Quezada Cuevas and took her off the bus. 

12. The CBP held Ms. Quezada Cuevas in the Falfurrias Border Patrol station. 

13. In the early hours of April 18, 2013, Ms. Quezada Cuevas tripped on a blanket inside the 

Border Patrol station and injured her right arm.  CBP drove Ms. Quezada Cuevas to a 

hospital in Corpus Christi so she could have emergency surgery. 

14. After the surgery, the hospital staff transferred Ms. Quezada Cuevas to a room for 

hospital patients.   
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15. Ms. Quezada Cuevas was in the custody of Border Patrol Agents from the time she 

arrived at the hospital until the time she left.  The agents did not treat Ms. Quezada 

Cuevas well and throughout her custody, the agents impressed upon Ms. Quezada Cuevas 

that she had no rights in the United States and had to submit to federal authority.   

16. There was one agent in particular with a mole on his face who called Ms. Quezada 

Cuevas a dog because she complained about the pain in her arm.  The same agent told 

Ms. Quezada Cuevas that the nurses would not give priority to Ms. Quezada Cuevas 

because she was an illegal.  This official harassment and intimidation was done to Ms. 

Quezada Cuevas to impress upon her that she was subject to federal custody and needed 

to submit to federal authority. 

17. Ms. Quezada Cuevas had a second surgery on April 23, 2013.     

18. Throughout Ms. Quezada Cuevas' recovery, Border Patrol Agents remained in her room.  

Ms. Quezada Cuevas was the only recovering patient in the room.  The room had a door 

that closed and locked to the hallway. 

19. Ms. Quezada Cuevas was continuously under pain medication that made her sleepy.  For 

much of her stay at the hospital, she was partly unconscious. 

20. Because of the surgeries, Ms. Quezada Cuevas did not have use of her right arm. 

21. On or about April 28, 2013, Ms. Quezada Cuevas was being guarded by two Border 

Patrol Agents, Philip Westerman and Tobias May.  That day, the doctor came in and 

talked with Agents Westerman and May.  When the doctor left, Agent Westerman 

approached Ms. Quezada Cuevas and told her not to worry.  The nurse gave Ms. Quezada 

Cuevas more morphine and she relaxed and fell asleep.   
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22. At some point, Ms. Quezada Cuevas woke up and felt Agent Westerman run his hand up 

her left leg and put his fingers in her vagina.  Then he took his fingers out, smelled them, 

and put them in his mouth.  Agent May was not there and the door to Ms. Quezada 

Cuevas' room was closed.   

23. Ms. Quezada Cuevas then saw that Agent Westerman's penis was exposed.  Agent 

Westerman tried to get on top of Ms Quezada Cuevas.  With her left arm, Ms. Quezada 

Cuevas tried to push Agent Westerman away.  She couldn’t kick him because her legs 

were in some sort of restraints. 

24. Agent Westerman grabbed Ms. Quezada Cuevas' left hand and put it on his penis.  He 

then ejaculated on his hand and on Ms. Quezada Cuevas.  Agent Westerman used a towel 

and cleaned himself off before cleaning off his semen from Ms. Quezada Cuevas' hand.  

He threw the towel in the bathroom garbage can. 

25. Agent Westerman told Ms. Quezada Cuevas to be quiet about what happened.  He said he 

was a Border Patrol Agent and Ms. Quezada Cuevas was undocumented and his word 

carried more weight than hers.  Ms. Quezada Cuevas understood that she needed to 

comply with his orders since he was a federal officer.     

26. Ms. Quezada Cuevas was in shock.  She wanted to tell someone, but thought that no one 

would believe that a Border Patrol Agent sexually assaulted her.  Ms. Quezada Cuevas 

also felt scared that Agent Westerman would come after her. 

27. Sometime later, the nurse came in and Ms. Quezada Cuevas asked the nurse if the nurse 

could bathe Ms. Quezada Cuevas.  Agent Westerman also told the nurse to bathe Ms. 

Quezada Cuevas.  While in the bathroom, Ms. Quezada Cuevas looked in the trashcan to 
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see if the towel Agent Westerman used to clean himself was there.  It was and she 

retrieved it to keep it as evidence of the sexual assault.   

28. The nurse came in and bathed Ms. Quezada Cuevas.  The bath took a long time.  Ms. 

Quezada Cuevas was extremely upset and in shock.   

29. After Ms. Quezada Cuevas bathed, the nurse put Ms. Quezada Cuevas back into the leg 

restraints.  Agent May left and Agent Westerman tried to sexually assault Ms. Quezada 

Cuevas again.  He came over to Ms. Quezada Cuevas and unbuttoned his pants.  He had 

his penis out and he tried to get on top of her.  She couldn’t kick him because of the 

restraints on her legs.  Agent May came back into the room and Agent Westerman 

quickly zipped up his pants. 

30. Agent Westerman left sometime at around 3:00 P.M. that day.  Agent May stayed with 

Ms. Quezada Cuevas.  She didn’t tell Agent May anything because he didn’t speak 

Spanish.   

31. Ms. Quezada Cuevas was alone with Agent May from 3:00 to 5:00 P.M.  Then more 

Border Patrol Agents came in her room to relieve Agent May.  The new agents told Ms. 

Quezada Cuevas that she had no right to watch TV because this wasn’t her country.   

32. Ms. Quezada Cuevas complained to a member of the hospital staff about what the agents 

had told Ms. Quezada Cuevas about watching TV.   

33. At midnight, the next shift of Border Patrol Agents arrived.  One of them spoke Spanish 

with Ms. Quezada Cuevas.  Ms. Quezada Cuevas asked to be taken to the bathroom, but 

the agents would not allow Ms. Quezada Cuevas go to the bathroom.  Ms. Quezada 

Cuevas wanted to call the nurse, but the Border Patrol Agents refused to let Ms. Quezada 
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Cuevas speak to the nurse.  Ms. Quezada Cuevas then asked for some water, but the 

agents wouldn’t let her drink anything. 

34. A few hours later, Ms. Quezada Cuevas began crying and couldn’t stop.  A nurse asked 

Ms. Quezada Cuevas what was wrong, but Ms. Quezada Cuevas was afraid to say 

anything in front of the Border Patrol Agents.  So the nurse and Ms. Quezada Cuevas 

went into the bathroom and Ms. Quezada Cuevas told the nurse about the sexual assault 

and that Ms. Quezada Cuevas had the towel with Agent Westerman's semen.   

35. The Corpus Christi Police and the Sheriff arrived to investigate the sexual assault.  The 

hospital staff then dismissed the Border Patrol Agents from Ms. Quezada Cuevas' room.  

A Spanish translator was brought in.  A detective took photos and carried away the towel. 

36. At a later date, the U.S. Department of Homeland Security removed Ms. Quezada Cuevas 

to Mexico without completing an investigation of her complaint. 

37. As a result of the sexual assault by Defendant Westerman, Ms. Quezada Cuevas was 

physically and mentally injured.  Defendant’s unlawful acts have caused Ms. Quezada 

Cuevas to recall other incidents when she was abused. 

CAUSES OF ACTION 

 

BIVENS/CONSTITUTIONAL TORTS 

38. Plaintiff re-alleges and incorporates by reference paragraphs 8 through 37 above. 

39. As a result of the above-described actions, Ms. Quezada Cuevas was deprived of her 

rights secured by the Fourth and Fifth Amendments to the U.S. Constitution and seeks 

recovery for the injuries she suffered. 

40. Plaintiff is entitled to actual, compensatory and punitive damages. 
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FEDERAL TORT CLAIMS ACT – AGENT WESTERMAN 

41. Plaintiff re-alleges and incorporates by reference paragraphs 8 through 37 above. 

42. At all times material hereto, Defendant Westerman was acting the course and scope of his 

employment as a Border Patrol agent with CBP. 

43. Defendant Westerman is a law enforcement officer of the United States Goverment. 

44. Defendant United States of America put Defendant Westerman in a place of trust or 

responsibility to secure the physical possession and custody of Plaintiff. 

45. Defendant United States of America also put Defendant Westerman in a place of trust or 

responsibility to secure Plaintiff’s compliance with the commands, instructions and 

orders of CBP. 

46. Defendant Westerman engaged in a series of official actions to intimidate, and to impress 

upon, Plaintiff that she was subject to federal custody and she needed to submit to federal 

authority. 

47. Defendant Westerman committed an assault of Plaintiff by infliction of bodily injury in 

his official capacity as a Border Patrol agent.   

48. The actions of Defendant Westerman towards Plaintiff fall within the scope of his general 

authority and were done in the furtherance of CBP’s business and for the accomplishment 

of the object for which the he was hired. 

49. Defendant Westerman’s conduct proximately caused injuries to Plaintiff. 

50. Pursuant to the Federal Tort Claims Act, 28 U.S.C. § 2680(h), Defendant United States of 

America is liable for the assault committed by Defendant Westerman. 

FEDERAL TORT CLAIMS ACT – AGENT MAY 

51. Plaintiff re-alleges and incorporates by reference paragraphs 8 through 37 above. 
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52. By taking custody of Plaintiff, Plaintiff was deprived of her normal opportunities for 

protection.  

53. Agent Tobias May, in his capacity as a Border Patrol agent and while in the course and 

scope of his employment with CBP, owed a duty to Plaintiff to control the conduct of 

third persons so as to prevent him or her from causing physical harm to Plaintiff.  

54. Through the creation of this relationship, Agent May assumed a duty to protect Plaintiff 

from foreseeable harm by exercising reasonable care.  

55. The duty was further enhanced by Agent May’s knowledge that Plaintiff was passing in 

and out of consciousness. 

56. Agent May should have realized the likelihood that a situation was created wherein 

Defendant Westerman could avail himself of the opportunity to injure or harm Plaintiff. 

57. A person of ordinary prudence would not have allowed Defendant Westerman to remain 

alone with Plaintiff under these circumstances. 

58. Agent May breached the duty owed to Plaintiff by leaving his post and allowing 

Defendant Westerman to remain alone with Plaintiff in a hospital room with a closed 

door and without any monitoring or supervision, and during which time Agent May knew 

Plaintiff was sedated with medications and her legs were restrained. 

59. Agent May’s negligent acts and omissions proximately caused Plaintiff’s injuries without 

which the harm would not have occurred. 

60. Pursuant to the Federal Tort Claims Act, 28 U.S.C. § 2671 et seq., Defendant United 

States of America is liable for the negligence of Agent May. 

DEMAND FOR JURY 

61. Plaintiff demands a trial by jury on her Bivens claims. 
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PRAYER FOR RELIEF 

 WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that this Court provide the 

following relief: 

A. Assume jurisdiction over this action; 

B. Award Plaintiff Digna O. Quezada Cuevas actual, compensatory, and punitive 

damages, in an amount to be determined at trial against Defendant Philip 

Westerman; 

C. Award Plaintiff Digna O. Quezada Cuevas actual and compensatory in an amount 

to be determined at trial against Defendant United States of America; 

D. Award Plaintiff any other relief that this Court deems just and proper at law and 

in equity. 

        

         /s/ Javier N. Maldonado 

       JAVIER N. MALDONADO 

       Texas Bar No. 00794216 

       LAW OFFICE OF JAVIER N. MALDONADO, PC 
       8918 Tesoro Dr., Suite 575 

       San Antonio, Texas  78217 

       (210) 277-1603 Telephone 

       (210) 587-4001 Fax 

ATTORNEY FOR PLAINTIFF 
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CERTIFICATE OF SERVICE 

 

I certify that a true copy of the above was served on the defendant(s), as indicated below, 

in accordance with the Federal Rules of Civil Procedure on the 25
th

 of September, 2014: 

Philip Westerman     ____X____  CM/RRR 
3909 Thunderbird Dr.     ________  Facsimile 
McAllen, TX 78504     ________  Express Mail 
       ________  Hand Delivery 
       ____X____  First Class 
        ________  Email 
 
Eric Holder      ____X____  CM/RRR 
Attorney General     ________  Facsimile 
950 Pennsylvania Ave. NW    ________  Express Mail 
Washington, D.C. 20530-0001   ________  Hand Delivery 
       ________  First Class 
        ________  Email 

       

         /s/ Javier N. Maldonado 

       JAVIER N. MALDONADO 
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