
IN THE UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF TEXAS 

BROWNSVILLE DIVISION 
 

LAURA MIRELES,    § 
      § 
 Plaintiff,    § 
      § 
v.      § 
      § 
UNITED STATES OF AMERICA,  § 
DANIEL RIANO, Individually  § Civil Action No. 1:13-CV-00197 
 Defendants.    § 
     
 

REPLY TO PLAINTIFF’S OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS  
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Defendants United States of America and Daniel Riano, individually, by and through the 

United States Attorney for the Southern District of Texas, reply as follows to Plaintiff’s response 

in opposition to Defendants’ motion to dismiss for lack of jurisdiction and for failure to state a 

claim for which relief can be granted.  

 
1. Plaintiff’s response erroneously asserts that the customs-duty exception, 28 U.S.C. § 

2680(c), is inapplicable in this case.  

a. First, Plaintiff incorrectly asserts that the customs-duty exception only applies 

to property damage claims and not torts involving personal injuries. Yet, as 

Plaintiff’s response tacitly concedes, (D.E. 26 at 20 n.3), this contention is 

directly foreclosed by Fifth Circuit precedent. See Jeanmarie v. United States, 

242 F.3d 600, 602 (5th Cir. 2001) (holding that the customs-duty exception 

applied where CBP officers detained the driver of the vehicle who was 

attempting to leave the inspection area (apparently to use the restroom), 

“grabbed him [,] ‘jerked his arms behind his back and forced his abdomen into 

a counter,’ “and “struck him about the face and neck”); Rivera v. United 

States, 907 F.Supp. 1027, 1029–30 (W.D. Tex. 1995), aff'd, 103 F.3d 125 (5th 

Cir. 1995) (per curiam) (unpublished) (holding the customs-duty exception to 

be applicable when a CBP officer used a “wrist/arm lock” to restrain a driver 

who ignored instructions from the officer during a vehicle inspection at the 

Paso Del Norte International Bridge).  

b. Second, Plaintiff erroneously contends that application of the customs-duty 

exception in this case would render the “law enforcement proviso,” 28 U.S.C. 
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§ 2680(h), meaningless. However, Plaintiff’s contention that the customs-duty 

exception is inapplicable to law enforcement officers who have engaged in 

intentional torts is squarely foreclosed by Davila v. United States, 713 F.3d 

248, 256 (5th Cir. 2013) (“[E]ven intentional torts committed by law 

enforcement officers are exempt from FTCA suits when such torts were 

committed during circumstances that would warrant a detention-of-goods 

exception.”). 

c. Third, Plaintiff’s wrongly argues that the customs-duty exception does not 

apply to tortious conduct that occurs in the interior of the United States. As an 

initial matter, the alleged tortious conduct in this case did occur at the United 

States-Mexican border. Indeed, the incident occurred south of the inspection 

area for vehicles traveling to Mexico. Regardless of that point, however, 

Plaintiff’s contention that the customs-duty exception only applies to tortious 

conduct occurring at the border or a port of entry is completely inconsistent 

with governing case law. For example, in Ali v. Fed. Bureau of Prisons, 552 

U.S. 214, 216 (2008), the Supreme Court held that the customs-duty exception 

shield applies to employees of the Bureau of Prisons because they qualify as 

“any other law enforcement officer” as set forth in the statute. The Plaintiff in 

Ali, a federal inmate, alleged that employees of the prison system negligently 

or wrongfully lost some of Plaintiff's personal items during the transfer 

process.  Id. at 216. He argued that the exemption in § 2680(c) did not apply 

to his claim because employees of the BOP were not included in the term “any 

other law enforcement officer.”  Id. at 217. The Court rejected that argument 
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and held that employees of the Bureau of Prisons qualify as “other law 

enforcement officers” under § 2680(c).  Id.  Similarly, in Capozzoli v. Tracey, 

663 F.2d 654, 657 (5th Cir. 1981), the Fifth Circuit held the customs-duty 

exception was applicable where an Internal Revenue Service agent entered the 

plaintiff's property without notice and took pictures of the home while the 

plaintiff was in nightclothes and was embarrassed. In both Ali and Capozzoli, 

the alleged tortious conduct occurred in the interior of the United States with 

no connection to the border or ports of entry. 

d. Plaintiff is right that in Davila, the Fifth Circuit held that tortious conduct that 

occurs well after the completion of a search is not protected by the customs-

duty exception. In that case,  

[the plaintiff] searched at the primary inspection checkpoint 
and for two additional hours while the Border Patrol agents 
waited for a K–9 unit to be brought in from a different 
checkpoint for additional screening. He [did] not allege that 
the Border Patrol agents committed any intentional tort 
during this time. After the two hours lapsed, [the plaintiff] 
left in the vehicle, leaving [the plaintiff’s son] and 
[girlfriend] behind at the inspection site, and was pursued 
and caught by Brewster County officers. The intentional 
tort against [the plaintiff] occurred only after [his son] had 
left the checkpoint in the vehicle. The false imprisonment 
claim arose out of the officers’ arrest and detention of [the 
plaintiff] in a county jail, located away from the 
checkpoint. No contraband had been found in the vehicle, 
the search had long since ended, and [his son] had been 
caught by the time that [the plaintiff] was arrested and 
detained. 

    
713 F.3d at 257. 
 
By contrast, in the present case the alleged tortious conduct began while the 

search of Plaintiff’s vehicle was ongoing. Therefore, the customs-duty 

Case 1:13-cv-00197   Document 31   Filed in TXSD on 08/13/14   Page 4 of 8



 
 5 

exception clearly applies to bar consideration of the alleged torts at issue in 

this case. See id. at 256 (“We [have] held that his claim was barred by the 

detention-of-goods exception because it occurred while the search was 

ongoing.” (citing Jeanmarie, 242 F.3d at 604)). 

2. Plaintiff has failed to prove that Defendant Riano is not entitled to qualified immunity 

based on the allegations pled in the complaint. See Atteberry v. Nocona Gen. Hosp., 

430 F.3d 245, 253 (5th Cir. 2005) (“When a defendant invokes qualified immunity, 

the burden is on the plaintiff to demonstrate the inapplicability of the defense.”).  

a. Plaintiff wrongly asserts that she was unreasonably seized by Defendant 

Riano.1 Plaintiff contends that Defendant Riano’s seizure of Plaintiff was 

unlawful because he lacked reasonable suspicion and because it was not a 

border search. (D.E. 26 at 10-14.) However, because this allegation was not 

raised anywhere in Plaintiff’s complaint it is not properly before this Court for 

consideration and, therefore, must be rejected. See, e.g., Cutrera v. Bd. of 

Sup'rs of LSU, 429 F.3d 108, 113 (5th Cir. 2005) (“A claim which is not 

raised in the complaint but, rather, is raised only in response to a motion for 

summary judgment is not properly before the court.”).  

Notwithstanding Plaintiff’s waiver of this claim, the authority of Defendant 

Riano to conduct the search and seizure was clear. See United States v. 

                                                 
1 Plaintiff’s response to Defendants’ motion to dismiss is internally inconsistent on this topic. On 
page 10 of her response Plaintiff states that “she does not challenge the brief detention required 
for Riano to search her vehicle” and concedes that the search was not unconstitutional. Moreover 
at page 5 of her response in paragraph 25, “[s]he agreed to the search.”  Yet, on pages 12 through 
15, Plaintiff then alleges that Defendant Riano needed probable cause (or reasonable suspicion at 
a minimum) to conduct the search and seizure. It is difficult to reconcile Plaintiff’s concession 
with her subsequent arguments to the contrary.  
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Martinez, 481 F.2d 214, 218 (5th Cir. 1973) (“The statutory basis for border 

searches by customs agents appears in 19 U.S.C. §§ 482, 1581. Neither 

section contains any reference to distance limitations on this authority”). In 

this case, there is no dispute that Plaintiff was exiting the United States at the 

time of the search, see United States v. Odutayo, 406 F.3d 386, 392 (5th Cir. 

2005) (“[T]oday we join our sister circuits in holding that the border search 

exception applies for all outgoing searches at the border.”), and that 

Defendant Riano has just witnessed her pass through the inspectional area at 

the Port of Entry. See United States v. Glaziou, 402 F.2d 8, 13 n.2 (2d Cir. 

1968) (“There have been numerous cases upholding stops and searches of 

vehicles and individuals by customs officials conducted some distance from 

the border area. In most cases the vehicle or individual received a routine 

customs check upon crossing the international border or upon otherwise 

entering the United States; but then, either because of information known at 

that time or upon suspicions aroused as the person or vehicle left the border 

check, customs agents proceeded to follow the suspect, observe his 

movements for a short time, and then stop and search the vehicle or person 

some distance away from the actual border.”). And even assuming, arguendo, 

that Defendant Riano lacked authority to conduct the search and seizure, it 

should be recalled that Plaintiff’s complaint, (Compl. ¶ 25), conceded that she 

consented (i.e., “agreed”) to the search of her vehicle. See Schneckloth v. 

Bustamonte, 412 U.S. 218, 219 (1973) (no Fourth Amendment violation 

where a search is authorized by consent). 
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b. Plaintiff erroneously asserts that the factors set forth in Graham v. Connor, 

490 U.S. 386, 396 (1989), weigh in her favor regarding that claim that 

Defendant Riano violated her Fourth Amendment rights by using excessive 

force.2 Contrary to the arguments in Plaintiff’s response brief, it is clear that 

Plaintiff failed to comply with a lawful orders to stay back—and in fact 

stepped forward—while Defendant Riano was conducting a lawful search of 

her purse and vehicle. See Deville v. Marcantel, 567 F.3d 156, 169 (5th Cir. 

2009) (per curiam) (“Officers may consider a suspect’s refusal to comply with 

instructions during a traffic stop in assessing whether physical force is needed 

to effectuate the suspect’s compliance.”). Plaintiff cites various case law for 

the proposition that a Defendant may not use “disproportionate physical force 

toward a complaint, non-resistant subject,” (D.E. 26 at 14), yet Plaintiff was 

indeed noncompliant and unresponsive to verbal commands. See Menuel v. 

City of Atlanta, 25 F.3d 990, 995 (11th Cir. 1994) (“From the vantage of an 

officer whose life is jeopardized, a potential arrestee who is neither physically 

subdued nor compliantly yielding remains capable of generating surprise, 

aggression, and death.”). Thus, Plaintiff’s contention that Defendant Riano 

failed to utilize “less forceful techniques,” (D.E. 26 at 13), is belied by the 

facts alleged in the complaint.  

                                                 
2 In Plaintiff’s complaint she alleges suffering a miscarriage as a result of the incident in 
question. However, Plaintiff, through counsel, subsequently informed counsel for Defendants 
that she no longer intends to pursue this claim. In light of Fed. R. Civ. P. 11(b)(3) (requiring that 
a complaint’s “factual contentions have evidentiary support or, if specifically so identified, will 
likely have evidentiary support after a reasonable opportunity for further investigation or 
discovery”), it seems Plaintiff should formally disavow this factual allegation.  
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c. Plaintiff contends that that use of force by Defendant Riano was excessive 

because “she is barely five feet tall and has an apparent malformation or her 

hands and legs.” (D.E. 26 at 12.) Yet, Plaintiff has failed to prove the 

relevance of her disability to her Fourth Amendment claim or that Defendant 

Riano had awareness of it at the time of the incident in question. See Scott v. 

United States, 436 U.S. 128, 137 (1978) (explaining that a court must “make 

an objective assessment of an officer’s actions in light of the facts and 

circumstances then known to [the officer]”). 

 
CONCLUSION 

 
 For the reasons stated in Defendant’s motion to dismiss and the foregoing reply, the 

complaint should be dismissed with prejudice. 

 

        Respectfully submitted, 

        KENNETH MAGIDSON 
        United States Attorney 
 
       By: s/ Virgil Hank Lewis, II  
        VIRGIL HANK LEWIS, II 
        Assistant United States Attorney 
        Federal ID No. 15314039 
        State Bar ID No. 1531 
        Southern District of Texas 
        One Shoreline Plaza 
        800 North Shoreline Blvd., Suite 500 
        Corpus Christi, Texas 78401 
        (361) 888-3111 
        (361) 888-3200 (Facsimile) 
        Virgil.Lewis@usdoj.gov (Email) 
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