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DIGNA O. QUEZADA CUEVAS   § 
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UNITED STATES OF AMERICA   § 
       § Civil Action No. 1:14-cv-00133 
 Defendants.     § 
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Defendant United States of America, by and through the United States Attorney for the 

Southern District of Texas, moves for dismissal of this action pursuant to Rules 12(b)(1) and 

12(b)(6) of the Federal Rules of Civil Procedure.  In support of this motion, Defendant United 

States of America submits the following for consideration: 

INTRODUCTION AND SUMMARY OF ARGUMENT 

 Digna O. Cuevas Quezada (Plaintiff) filed an amended civil complaint in this Court on 

September 25, 2014, naming the United States of America and Philip Westerman (Defendant 

Westerman) as defendants.  Defendant Westerman is sued in his individual capacity for conduct 

in the course of his employment with the U.S. Border Patrol, a component of U.S. Customs and 

Border Protection, an agency of the U.S. Department of Homeland Security.  Separately, 

pursuant to the Federal Tort Claims Act (FTCA), Plaintiff alleges negligence claims against 

Defendant United States of America based on the conduct of Defendant Westerman and Border 

Patrol Agent Tobias May (Agent May). 

 For the reasons discussed in detail in this motion, the Court should dismiss the claims 

against Defendant United States of America: 

(1) Plaintiff’s FTCA claim based on Agent May’s conduct should be dismissed 

pursuant to Rule 12(b)(1) because the discretionary function exemption applies 

and as a result, the Court lacks subject-matter jurisdiction over this cause of 

action. 

(2) Plaintiff’s FTCA claim based on Agent May’s conduct should be dismissed 

pursuant to Rule 12(b)(6), because Plaintiff failed to allege sufficient facts to 

show that Agent May had a duty to control Agent Westerman’s conduct thus 

preventing the alleged assault or that his actions were the probable cause for the 
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tortious conduct. 

(3) Plaintiff’s FTCA claim based on Defendant Westerman’s conduct should be 

dismissed pursuant to Rule 12(b)(6) because Plaintiff failed to state a claim for 

relief.  Specifically, Defendant Westerman acted outside the course and scope of 

his duty. 

FACTUAL ALLEGATIONS IN PLAINTIFF’S AMENDED COMPLAINT 

 For purposes of this motion, Defendant United States of America summarizes Plaintiff’s 

Amended Complaint for the Court’s consideration: 

 Border Patrol agents apprehended Plaintiff on April 17, 2013, after she entered the 

United States without inspection.  (Amd. Compl. ¶ 9, 11).  On April 18, 2013, Plaintiff suffered 

an injury at the Falfurrias, Texas, Border Patrol Station and was taken to a hospital in Corpus 

Christi for treatment.  (Amd. Compl. ¶ 13, 17).  Throughout Plaintiff’s recovery at the hospital, 

Plaintiff remained in the custody of Border Patrol Agents, and Border Patrol Agents remained in 

her hospital room.  (Amd. Compl. ¶ 15, 18).  The agents did not treat Plaintiff well and 

impressed upon her that she had no rights in the United States and had to submit to federal 

authority.  (Amd. Compl. ¶ 15).  An unnamed agent with a mole called Plaintiff a dog and stated 

nurses would not give priority to Plaintiff because Plaintiff was “an illegal.”  (Amd. Compl. ¶ 

16).   

 On April 28, 2013, while Defendant Westerman and Agent May guarded Plaintiff, a 

nurse administered morphine and Plaintiff fell asleep.  (Amd. Compl. ¶ 21).  Sometime later, 

while Agent May was absent from the room and the door to the room was closed, Plaintiff awoke 

and felt Defendant Westerman run his hand up her left leg and put his finger in her vagina.  

(Amd. Compl. ¶ 22).  Defendant Westerman then removed his fingers, smelled them, and placed 
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them in his mouth.  Id.   Defendant Westerman’s penis was exposed, and he attempted to get on 

top of Plaintiff.  (Amd. Compl. ¶ 23).  Plaintiff tried to push Defendant Westerman, but 

Defendant Westerman grabbed Plaintiff’s hand and placed his penis in it.  (Amd. Compl. ¶ 24).  

Defendant Westerman then ejaculated on his hand and Plaintiff, used a towel to clean himself, 

and placed the towel in a trashcan in the bathroom.  Id.   

 Defendant Westerman told Plaintiff to be quiet about what happened, that he was a 

Border Patrol Agent, and that his word carried more weight than that of an undocumented alien.  

(Amd. Compl. ¶ 25).  Plaintiff understood she needed to comply with Defendant Westerman’s 

orders because he was a federal officer.  Id.  Sometime later a nurse bathed Plaintiff, at which 

time Plaintiff retrieved the towel Defendant Westerman used to clean his semen.  (Amd. Compl. 

¶ 27).  After her bath, Agent May left the room and Defendant Westerman came over to Plaintiff 

and unbuttoned his pants.  (Amd. Compl. ¶ 29).  Defendant Westerman’s penis was exposed and 

he tried to get on top of Plaintiff.  Id.  Defendant Westerman quickly zipped up his pants when 

Agent May returned to the room.  Id.   

 Defendant Westerman left for the day around 3:00 p.m., and Agent May remained with 

Plaintiff until 5:00 p.m. (Amd. Compl. ¶ 30, 31).  A new shift of Border Patrol Agents arrived to 

relieve Agent May, one of whom told Plaintiff she had no right to watch television because “this 

wasn’t her country.”  (Amd. Compl. ¶ 31).  A third shift of Border Patrol Agents arrived at 

midnight.  (Amd. Compl. ¶ 33).  These agents refused to allow Plaintiff to go to the bathroom, 

speak to the nurse, or drink anything.  Id.  A few hours later, Plaintiff reported the sexual assault 

to a nurse while in the bathroom.  (Amd. Compl. ¶ 34).  As a result of Defendant Westerman’s 

sexual assault, Plaintiff suffered physical and mental injury.  (Amd. Compl ¶ 37).   
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ARGUMENT 

I. Applicable Legal Standards 

a. Rule 12(b)(1) Motion 

If a plaintiff lacks standing to bring a claim, the Court lacks subject matter jurisdiction 

over the claim and dismissal under Fed. R. Civ. P. 12(b)(1) is appropriate. Whitmore v. Arkansas, 

495 U.S. 149, 154, 110 S. Ct. 1717, 109 L. Ed. 2d 135 (1990)154–55 (1990).  Once the 

defendant objects to a lack of subject matter jurisdiction, plaintiff bears the burden of 

establishing the court has subject matter jurisdiction.  Lujan v. Defenders of Wildlife, 504 U.S. 

555, 561, 112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992). To survive a motion to dismiss under Rule 

12(b)(1), plaintiff must prove the Court has jurisdiction to hear the case.  Kokkonen v. Guardian 

Life Ins. Co. of Am., 511 U.S. 375, 377, 114 S. Ct. 1673, 128 L. Ed. 2d 391 (1994) (“Federal 

courts are courts of limited jurisdiction . . . . It is to be presumed that a cause lies outside their 

limited jurisdiction, . . and the burden of establishing the contrary rests on the party asserting 

jurisdiction.”). “Lack of subject matter jurisdiction may be found in any one of three instances: 

(1) the complaint alone; (2) the complaint supplemented by undisputed facts evidenced in the 

record; or (3) the complaint supplemented by undisputed facts plus the court’s resolution of 

disputed facts.” Ramming v. United States, 281 F.3d 158, 161 (5th Cir. 2001); see also, Choice 

Inc. of Texas v. Greenstein, 691 F.3d 710, 714 (5th Cir. 2012).  A district court may consider 

materials attached to a motion to dismiss pursuant to Rule 12(b)(1) “if the material is pertinent to 

the question of the District Court's jurisdiction since it is always the obligation of a federal court 

to determine if it has jurisdiction.” Green v. Forney Eng'g Co., 589 F.2d 243, 246 (5th Cir. 1979) 

(quoting State of Ala. ex rel. Baxley v. Woody, 473 F.2d 10, 12 (5th Cir. 1973)). 
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b. Rule 12(b)(6) Motion 

“Fed. R. Civ. P. 8(a)(2) requires only ‘a short and plain statement of the claim showing 

that the pleader is entitled to relief,’ in order to ‘give the defendant fair notice of what the ... 

claim is and the grounds upon which it rests.’” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 

127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47, 78 S. Ct. 

99, 2 L. Ed. 2d 80 (1957) abrogated by Bell Atl. Corp. v. Twombly, 550 U.S. 544, 127 S. Ct. 

1955, 167 L. Ed. 2d 929 (2007)) (citation omitted) (alteration in original). “Under Rule 12(b)(6), 

a claim may be dismissed when a plaintiff fails to allege sufficient facts that, taken as true, state a 

claim that is plausible on its face.” Amacker v. Renaissance Asset Mgmt. LLC, 657 F.3d 252, 254 

(5th Cir. 2011).  To withstand dismissal, a complaint must contain “factual content that allows 

the court to draw the reasonable inference that the defendant is liable for the misconduct 

alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009). 

In reviewing a Fed. R. Civ. P. 12(b)(6) motion, a “court accepts all well-pleaded facts as 

true, viewing them in the light most favorable to the plaintiff.” In re Katrina Canal Breaches 

Litig., 495 F.3d 191, 205 (5th Cir. 2007) (internal quotation marks and citations omitted). A 

court may also “consider documents attached to a motion to dismiss that ‘are referred to in the 

plaintiff's complaint and are central to the plaintiff's claim.’” Sullivan v. Leor Energy, LLC, 600 

F.3d 542, 546 (5th Cir. 2010) (quoting Scanlan v. Texas A&M Univ., 343 F.3d 533, 536 (5th Cir. 

2003)).  Likewise, “[i]n deciding a 12(b)(6) motion to dismiss, a court may permissibly refer to 

matters of public record.”  Cinel v. Connick, 15 F.3d 1338, 1343 n.6 (5th Cir. 1994) (citation 

omitted).  

On the other hand, “conclusory allegations or legal conclusions masquerading as factual 

conclusions will not suffice to prevent dismissal under Rule 12(b)(6).” ABC Arbitrage Plaintiffs 
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Grp. v. Tchuruk, 291 F.3d 336, 348 (5th Cir. 2002).  “While a complaint attacked by a Fed. R. 

Civ. P. 12(b)(6) motion to dismiss does not need detailed factual allegations, a plaintiff’s 

obligation to provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires more than labels and 

conclusion, and a formulaic recitation of a cause of action's elements will not do.” Bell Atl. 

Corp., 550 U.S. at 555 (quoting Fed. R. Fed. P. 8(a)(2)) (citations omitted) (alteration in 

original). 

Thus, the Court must first identify the pleadings that are not entitled to the assumption of 

truth because they are nothing more than mere conclusions.  Doe v. Robertson, 751 F.3d 383, 

387 (5th Cir. 2014) (citing Ashcroft, 556 U.S. at 679)).  Second, the Court must assume the truth 

of well-pleaded allegations and determine whether they plausibly give rise to entitlement to 

relief.  Id.  “[W]here the well-pleaded facts do not permit the court to infer more than the mere 

possibility of misconduct, the complaint has alleged—but it has not ‘show[n]’—‘that the pleader 

is entitled to relief.’” Ashcroft, 556 U.S. at 679 (quoting Fed. R. Civ. P. 8(a)(2)).    

II. Plaintiff’s Claim based on Agent May’s Conduct Should be Dismissed 
Pursuant to Rule 12(b)(1) and 12(b)(6):   
 
A. The Discretionary Function Exception Applies and the Court Lacks 

Subject Matter Jurisdiction 
 

  The FTCA does not waive sovereign immunity for suits in tort for actions “based upon 

the exercise or performance or the failure to exercise or perform a discretionary function or duty 

on the part of a federal agency or an employee of the Government, whether or not the discretion 

involved be abused.” 28 U.S.C. § 2680(a).  Accordingly, “the government is not liable for any 

claim arising from the exercise ‘of discretion in the performance of governmental functions or 

duty . . . .’”  Sutton v. United States, 819 F.2d 1289, 1293 (5th Cir. 1987) (citing Dalehite v. 

United States, 346 U.S. 15, 33, 73 S. Ct. 956, 97 L. Ed. 1427 (1953)). 
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  Determining whether the discretionary function exception applies requires application of 

a two part test.  United States v. Gaubert, 499 U.S. 315, 322, 111 S. Ct. 1267, 113 L. Ed. 2d 335 

(1991)–23 (1991); Davila v. United States, 713 F.3d 248, 263 (5th Cir. 2013); Freeman v. United 

States, 556 F.3d 326, 336 (5th Cir. 2009)–37 (5th Cir. 2009).  First, the conduct at issue must 

involve “‘an element of judgment or choice.’” Freeman, 556 F.3d at 337 (quoting Gaubert, 499 

U.S. at 322); see also Davila, 713 F.3d at 263.  Conduct involves an element of judgment or 

choice if the relevant statute, regulation, or policy governing the conduct does not specifically 

prescribe a course of action for an employee to follow but instead allows an employee to 

determine when and how to take action.  Id.   Alternatively, if a statute, regulation or policy 

“specifically prescribes a course of action for the federal employee to follow, the employee has 

no choice but to adhere to the directive.”  Ashford v. United States, 511 F.3d 501, 505 (5th Cir. 

2007).  Although a policy statement may be “couched in seemingly mandatory language,” many 

of these policy statements ultimately present only “‘generalized, precatory, or aspirational 

language that is too general to prescribe a specific course of action for an agency or employee to 

follow.’”  Lopez v. U.S. Immigration & Customs Enforcement, 455 F. App'x 427, 431 (5th Cir. 

2011) (quoting Freeman, 556 F.3d at 338).    

  Second, the conduct must fall within the type of judgment the discretionary function was 

designed to shield.  See Gaubert, 499 U.S. at 322-23.  According to the U.S. Supreme Court, the 

exception was designed to shield decisions grounded in political, economic, and social policy 

and therefore, the exception only protects actions and decisions based upon public policy.  Id. at 

323.  The relevant question, however, is not whether an agent engaged in a policy analysis but 

whether his decision is susceptible to policy analysis.  Davila, 713 F.3d at 263; see also Andrade 

v. Chojnacki, 338 F.3d 448, 457 (5th Cir. 2003) (stating that “applicability of the discretionary 
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function exception does not turn on evidence of the actual decisions made by the defendants” but 

rather on whether the decision is susceptible to policy analysis).  Moreover, “[w]hen established 

governmental policy, as expressed or implied by statute, regulation, or agency guidelines, allows 

a Government agent to exercise discretion, it must be presumed that the agent’s acts are 

grounded in policy when exercising that discretion.”  Gaubert, 499 U.S. at 323.    

In sum, “the actions of Government agents involving the necessary element of choice and 

grounded in the social, economic, or political goals of the statute and regulations are protected” 

by the discretionary function exception.  Id.  Even when this two part test is satisfied, however, 

conduct may not fall within the discretionary function exception if a Governmental agent 

exceeded the scope of his or her authority.  See Sutton, 819 F.2d at 1293. 

The plaintiff bears the burden of showing an unequivocal waiver of sovereign immunity. 

Spotts v. United States, 613 F.3d 559, 568 (5th Cir. 2010) (citing Kokkonen, 511 U.S., 377).  At 

the motion to dismiss stage, this burden requires the plaintiff to plead “facts that facially allege 

matters outside of the discretionary function exception.”  St. TAmd.any Parish, ex rel. Davis v. 

St. Tammany Parish, ex rel. Davis v. Fed. Emergency Mgmt. Agency, 556 F.3d 307, 315 n.3 (5th 

Cir. 2009).   In the present case, Plaintiff’s Amended Complaint does not plead facts that facially 

allege matters outside the discretionary function exception and therefore, she has not established 

the Court has subject-matter jurisdiction to hear her cause of action based on Agent May’s 

alleged negligence.  Kokkonen, 511 U.S. at 377; St. Tammany Parish, ex rel. Davis, 556 F.3d at 

315.  

Plaintiff alleges Agent May breached the duty owed her “by leaving his post and 

allowing Defendant Westerman to remain alone with [her] in a hospital room with a closed door 

and without any monitoring or supervision, and during which time Agent May knew Plaintiff 
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was sedated with medications and her legs were restrained.”  (Amd. Compl; ¶ 58).  Nowhere, 

however, does Plaintiff’s Amended Complaint allege, indicate, or even state facts suggesting 

Agent May was required to remain with Plaintiff and Defendant Westerman on the date in 

question.  Instead, Plaintiff relies solely on allegations that Agent May had a legal duty to remain 

with Plaintiff.  What Agent May should have or should not have done under negligence theories, 

however, is not the same as whether a statute, regulation or policy specifically prescribed a 

course of action for Agent May to follow.  See Ashford, 511 F.3d at 505.    

Agency policies establish the discretionary function exception applies to Agent May’s 

conduct, resulting in sovereign immunity for the Government and a lack of subject matter 

jurisdiction for the Court to adjudicate Plaintiff’s cause of action based on the alleged negligence 

of Agent May.  See Ramming, 281 F.3d at 161 (permitting a district court to consider materials 

attached to a motion to dismiss “if the material is pertinent to the question of the District Court's 

jurisdiction since it is always the obligation of a federal court to determine if it has jurisdiction”).  

In February 2011, the Rio Grande Valley Border Patrol Sector (RGV Sector) issued a 

memorandum titled Medical Escort Hospital Guard Guidance.  Exhibit 1.  This local policy was 

“not intended to be an all inclusive product but more to assist the field agents in the decision 

making process when dealing with medical escort and/or hospital guard questions associated 

with securing ill or injured aliens during transport and while they receive medical treatment.”  

Exhibit 1.  With regard to hospital guard specifically, the policy provides it shall be RGV Sector 

policy that: 

All medical escort/hospital guard duty shall be conducted with the use of no less 
than one agent per prisoner plus one agent assigned to relief. If there are multiple 
prisoners in the hospital or medical facility, then it will be the policy of the Rio 
Grande Valley Sector to provide one more agent than there are prisoners assigned 
to guard duty. 
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Id.   

  In October 2012, the Deputy of Chief of the Operations Division in Washington, D.C., 

issued Interim Guidelines for the Custody of Injured Subjects to be followed until Border Patrol 

issued a national policy directive.  Exhibit 2.  The interim guidelines provide that: 

If manpower permits, at least two agents will transport the detainee to the medical 
facility. . . . 
 
If two agents are available, one agent will ride in the ambulance with the detainee 
to the medical facility, the other agent will follow in a government vehicle. 
 
Upon arrival at the medical facility, custodial agents will notify medical 
staff/security of their presence and coordinate for the security of the detainee. 
 
. . .  
 
Custodial agents are required to remain with the detainee at all times, maintaining 
visual contact and positioning themselves to prevent detainee escape.   
 
No detainee will be left unattended. The custodial agent will only be permitted to 
depart when properly relieved by agency personnel. 

 
. . . 
 
In the event the detainee requires a higher level of care (CCU, ICU, Surgery), the 
detainee will be transported to the unit utilizing these guidelines and the custodial 
agent must remain within the immediate proximity of the detainee.   
 
If the detainee is to undergo surgery, the custodial agent will remain in room until 
the detainee is anesthetized then will wait outside the operating room.  The 
custodial agent will resume duties when the detainee is transferred to recovery.  
 
If the detainee requires transport to another treatment area or medical facility, the 
detainee must be accompanied by the custodial agent . . . . 

 
. . .  
 
In the event an evacuation become necessary, the custodial agent must remain 
with the detainee at all times.   
 

Id.(emphasis added).   

  Plaintiff alleges Agent May was engaged in hospital guard duty while she was in CBP 
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custody.  In compliance with RGV Sector policy, Agent May and Defendant Westerman 

conducted hospital guard duty with the use of “no less than one agent per prisoner plus one agent 

assigned to relief.”  Exhibit 1.  Although it is clear that a second agent was assigned for relief 

purposes, the local policy does not proscribe how or when Agent May and Defendant Westerman 

were to carry out relief when stepping out of Plaintiff’s presence.  Thus, this policy did not 

specifically prescribe a course of action for Agent May to follow when he left Plaintiff’s room 

but instead allowed Agent May and Defendant Westerman to determine when and how such 

relief would be handled.   See Davila, 713 F.3d at 263; Freeman, 556 F.3d at 337. This level of 

discretion is consistent with the express language of the guidance, which refrains from providing 

“an all inclusive product” and instead aims “to assist the field agents in the decision making 

process.”  Exhibit 1.  

  Subsequent interim guidance states that “[c]ustodial agents are required to remain with a 

detainee at all times,” but several other provisions in the guidance indicate otherwise.  Exhibit 2.  

For example, the guidelines specifically state that two agents will be utilized “[i]f manpower 

permits” or “[i]f two agents are available;” nothing in the guidance requires that two custodial 

agents be assigned to transport and guard a detainee.1 Id. Also, the interim guidance does not 

address how a custodial agent is required to handle situations where he or she must step out of 

the detainee’s presence to use the restroom or take a sensitive phone call.  Instead, custodial 

agents are directed to “coordinate the security of the detainee.”  Exhibit 2.  Without any further 

guidance on how to handle situations that require a temporary absence, custodial agents are 

afforded discretion to decide how and when to act.  Furthermore, the interim guidelines only 

                                                           
1 The interim guidance does not conflict with the local policy discussed above.  The interim guidance requires the 
use of two agents when manpower permits.  Exhibit 2.  Consistent with this, the local policy permits management to 
digress from the requirement that two agents be assigned to hospital guard duty when a station believes the policy is 
extreme.  Exhibit 1. 
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require the presence of one “custodial agent” when discussing various situations that arise during 

hospital guard duties, as well as more broadly with regard to when “the custodial agent” will be 

permitted to depart.  Exhibit 2. Thus, the interim guidance accounts for situations when it may be 

necessary for only one custodial agent to guard a detainee.  For this reason, because the interim 

guidance only requires two custodial agents when manpower is available, and because the 

interim guidance does not address how agents should handle periods of required absence, the 

statement that “[c]ustodial agents are required” to remain with a detainee at all times is a 

generalized, precatory, and aspirational statement consistent with the general requirement that 

“[n]o detainee will be left unattended.”  Exhibit 2; Lopez, 455 F. App'x at 431.  

   In sum, pursuant to both the local policy and the interim guidelines, Agent May and 

Defendant Westerman were responsible for deciding when to provide relief for each other, the 

reasons for which relief was permissible, and how long periods of relief should last.  This level 

of discretionary decision making throughout hospital guard duty necessarily involved an element 

of judgment or choice and therefore, the first element of the discretionary function exception is 

satisfied.  Taylor v. Roswell Indep. Sch. Dist., 713 F.3d 25, 26 (10th Cir. 2013); Freeman, 556 

F.3d at 337. 

  Moreover, it should be presumed that Agent May’s conduct while making discretionary 

decisions was grounded in policy.  Gaubert, 499 U.S. at 323.   Indeed, the Interim Guidelines for 

the Custody of Injured Subjects and the local policy both emphasize measures that should be 

taken to prevent escape.  Weighing the need to prevent escape of a subject against the need to 

provide adequate relief throughout a shift, coordinate security of the detainee, and act within the 

limits of available manpower is the type of decision making susceptible to policy analysis.  

Accordingly, Agent May’s decision to temporarily leave Plaintiff’s hospital room on April 28, 
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2013, is the type of action the discretionary function exception was intended to shield.  Davila, 

713 F.3d at 263.      

  Finally, the Amended Complaint does not alleged Agent May acted outside the scope of 

his authority when he relied on Defendant Westerman to provide relief when he temporarily left 

Plaintiff’s hospital room.  See Sutton, 819 F.2d at 1293.  To the contrary, the policies governing 

hospital guard specifically state that a second agent is provided for relief purposes and 

specifically permits the custodial agents to coordinate for the security of the detainee.  Exhibit 1 

and 2.  Furthermore, Plaintiff does not allege that Agent May left her unattended with Defendant 

Westerman in a room where no else could access Plaintiff, as evidenced by her allegations that 

nurses entered her room at various times throughout her stay at the hospital.  (Amd. Compl. ¶ 21, 

27, 34).   

Because Agent May was acting within the scope of his authority, because his actions 

involved a necessary element of choice, and because his actions were grounded in policy 

considerations, the discretionary function exception applies to exempt Agent May’s actions from 

the waiver of sovereign immunity contained in the FTCA.  Plaintiff has not plead sufficient facts 

alleging matters outside the discretionary function, see St. Tammany Parish, ex rel. Davis, 556 

F.3d at 315, and she has not met her burden of showing an unequivocal waiver of sovereign 

immunity. Spotts, 613 F.3d at 568.  Accordingly, the Court lacks subject matter jurisdiction over 

her cause of action based on the alleged negligence of Agent May, and the Court should dismiss 

this claim pursuant to Rule 12(b)(1).   

B. Plaintiff Has Failed to Allege Well Pleaded Facts Showing that Agent 
May Had a Duty to Control the Actions of Defendant Westerman or that 
Agent May’s actions Were the Proximate Cause of the Alleged Tortious 
conduct. 
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In Texas, “duty is a threshold issue” that must be determined to prove negligence.   

Newsom v. B.B., 306 S.W.2d 910, 913 (Tex.App.-Beaumont 2010); see also, Brooks v. United 

States, 695 F.2d 984, 987 (5th Cir. 1983).    Generally speaking, individuals in the State of Texas 

have a duty to act as a reasonably prudent person under the same or similar circumstances, 

considering the reasonably foreseeable risk of probability of injury to the person situated as the 

plaintiff.  Chambers v. United States, 656 F. Supp. 1447 (S.D. Tex. 1987) amended, C.A. H-83-

2090, 1987 WL 9382 (S.D. Tex. Apr. 3, 1987).  The existence of a duty is a question of law.  

Newsom v. B.B., 306 S.W.2d 910 at 913; see also, Finley v. U-Haul Co. of Arizona, 246 S.W.3d 

185, 187 (Tex. App. 2007)   

Plaintiff alleges that Agent May had a duty to control the actions of third parties and as a 

result of this relationship, assumed a responsibility to protect Plaintiff from harm.    (Amd. 

Compl. ¶ 53)  In Texas, the courts have held that:  

Generally, there is no duty to control the conduct of third persons unless a special 
relationship exists between the actor and the third person that imposes a duty upon the 
actor to control the third person's conduct. Triplex Commc'ns, Inc. v. Riley, 900 S.W.2d 
716, 720 (Tex. 1995); Verinakis v. Med. Profiles, Inc., 987 S.W.2d 90, 97 (Tex. App. 
1998). Special relationships giving rise to such a duty include the relationship between 
employer and employee, and independent contractor and contractee, provided the 
contractee retains the right to control the contractor's work. Greater Houston Transp. 
Co. v. Phillips, 801 S.W.2d 523, 525 (Tex. 1990); Verinakis, 987 S.W.2d at 97.   

Castillo v. Gulf Coast Livestock Mkt., L.L.C., 392 S.W.3d 299, 306 (Tex. App. 2012)   

 

Moreover, “[a]bsent ‘a relationship between the parties giving rise to the right of control, 

one person is under no legal duty to control the conduct of another, even if there exists the 

practical ability to do so.’”  Oncor Elec. Delivery Co., LLC v. Murillo, 01-10-01123-CV, Oncor 

Elec. Delivery Co., LLC v. Murillo, 01-10-01123-CV, Oncor Elec. Delivery Co., LLC v. Murillo, 
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01-10-01123-CV, 2014 WL 5285845 (Tex. App. Oct. 16, 2014) (Tex.App.–Houston [1 

Dist.],2014) quoting from Graff v. Beard, 858 S.W.2d 918, 920 (Tex. 1993).   

The factors Texas courts have considered in determining whether a duty exists is the 

extent of the risk involved, “the foreseeability and likelihood of injury weighed against the social 

utility of the actor's conduct, the magnitude of the burden of guarding against the injury, and the 

consequences of placing the burden on the defendant.” Greater Houston Transp. Co., 801 

S.W.2d, 525  In addition, to determine the existence of a duty, Texas courts also look to whether 

one party has superior knowledge of the risk, and whether a right to control the actor whose 

conduct precipitated the harm exists. See e.g., Greater Houston Transp. Co., 801 S.W.2d at 525 

(citing Otis Eng'g Corp. v. Clark, 668 S.W.2d 307, 309 (Tex. 1983); RESTATEMENT 

(SECOND) OF TORTS § 315 (1965) (noting that no general duty exists to control the conduct of 

others).   

  In this case, Plaintiff has not alleged a reasonable or foreseeable harm that Agent May, 

as an actor, could have possibly anticipated or reasonably predicted so as to create the existence 

of a duty.  Plaintiff plead no facts to support that Agent May knew, or should have known, that 

Agent Westerman posed a danger to the Plaintiff.  See Central Power & Light Co. v. Romero, 

948  S.W.2d 764, 766 (Tex. App.––– San Antonio 1996, n.w.h) (“To support a negligence 

action, a plaintiff must plead and prove facts giving rise to a legal duty.”). As a consequence, 

Plaintiff has failed to demonstrate that Agent May owed a duty to control Agent Westerman’s 

criminal conduct or otherwise prevent same.   

 In a similar vein to her failure to demonstrate that Agent May owed a duty to control 

Defendant Westerman, Plaintiff has also failed to allege that Agent May’s alleged actions were 

the proximate cause of the allege tortious conduct. See Mellon Mortgage Co. v. Holder, 5 
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S.W.3d 654, 659 (Tex. 1999) (“The questions of duty and proximate cause are often used in a 

confused and overlapping way because both rest on a determination of foreseeability.” (internal 

quotation marks omitted)). 

“To impose liability on a defendant for negligence in failing to prevent the criminal 

conduct of another, the facts must show more than conduct that creates an opportunity to commit 

crime—they must show both that the defendant committed negligent acts and that it knew or 

should have known that, because of its acts, the crime (or one like it) might occur.” Barton v. 

Whataburger, Inc., 276 S.W.3d 456, 462 (Tex. App. 2008) (Tex. App.- Houston [1st Dist.] 2008, 

pet. denied). “Foreseeability ... requires that a person of ordinary intelligence should have 

anticipated the danger created by a negligent act or omission.” Doe v. Boys Clubs of Greater 

Dallas, Inc., 907 S.W.2d 472, 478 (Tex. 1995). A danger is foreseeable if its general character 

might reasonably be anticipated, if not its precise manner. Travis v. City of Mesquite, 830 

S.W.2d 94, 98 (Tex. 1992). This determination involves a practical inquiry, based on common 

experience applied to human conduct, and asks whether the injury might reasonably have been 

contemplated as a result of the defendant's conduct. Doe, 907 S.W.2d at 478. Importantly, 

“[f]oreseeability requires more than someone, viewing the facts in retrospect, theorizing an 

extraordinary sequence of events whereby the defendant's conduct brings about the injury.” Id. 

In this case, although Plaintiff alleges that Agent May was the proximate cause of the 

alleged tortious conduct, she has failed to allege that Agent May (or CBP as his employer) had 

any knowledge of information that might have even hinted that Defendant Westerman would 

engage in criminal misconduct. See Timberwalk Apartments, Partners, Inc. v. Cain, 972 S.W.2d 

749, 756 (Tex. 1998) (holding no legal duty exists to prevent unforeseeable criminal acts); 

Walker v. Harris, 924 S.W.2d 375, 377 (Tex. 1996) (holding that duty to protect from criminal 
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acts “does not arise in the absence of a foreseeable risk of harm”); see also Houser v. Smith, 968 

S.W.2d 542, 544 (Tex. App. 1998) (in negligent hiring case, holding that employer had no duty 

to prevent unforeseeable criminal conduct of employee). Nowhere is it alleged that Agent May 

or CBP had information of specific proximate, recent, or frequent acts committed by Defendant 

Westerman similar to that alleged by Plaintiff. For this reason, Plaintiff’s complaint has failed to 

overcome the longstanding “general rule [that] a person has no legal duty to protect another from 

the criminal acts of a third person or control the conduct of another.” Walker, 924 S.W.2d at 377. 

Therefore, Plaintiff has failed to state a claim for which relief can be granted, and her 

claims should be dismissed pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure. 

III. Plaintiff’s FTCA Claim based on Defendant Westerman’s Conduct Should 
be Dismissed pursuant to Rule 12(b)(6): Defendant Westerman Acted 
Outside the Course and Scope of his Employment 
   

  The United States is only liable under the FTCA for damages resulting from the negligent 

or wrongful conduct of a Government employee acting within the scope of his or her 

employment.  28 U.S.C. § 2679(b)(1).  Whether a federal employee was acting within the scope 

of his or her employment is governed by the law of the state in which the alleged conduct 

occurred.  Garcia v. United States, 62 F.3d 126, 127 (5th Cir. 1995).  In this case, the alleged 

conduct occurred in Texas. 

  Under Texas law, an employee’s intentional tort occurs within the scope of his 

employment if his actions (1) were within the scope of the employee’s general authority, (2) 

were in furtherance of the employer’s business, and (3) occurred for the accomplishment of the 

object for which the employee was hired.  Bodin v. Vagshenian, 462 F.3d 481, 484 (5th Cir. 

2006); see also Anderson v. United States, 364 F. App'x 920, 922 (5th Cir. 2010) (quoting 

Minyard Food Stores, Inc. v. Goodman, 80 S.W.3d 573, 577 (Tex. 2002)).  An employer, 
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however, is not liable merely because an employment relationship provided the opportunity for 

the employee to commit an intentional tort.  See Bodin, 462 F.3d at 486-87 (citing and 

distinguishing Ninth Circuit case law).  Instead, the employee’s conduct must be of the same 

general nature as that authorized by the employer, or incidental to the conduct authorized.  

Anderson, 364 F. App'x at 922.   Alternatively, “‘[i]f the purpose of serving the master’s 

business actuates the servant to any appreciable extent his acts are within the scope of his 

employment.’”  Bodin, 462 F.3d at 485 (quoting Howard v. Am. Paper Stock Co., 523 S.W.2d 

744, 747 (Tex. Civ. App. 1975) aff'd as reformed, 528 S.W.2d 576 (Tex. 1975) aff'd as 

reformed, Am. Paper Stock Co. v. Howard, 528 S.W.2d 576 (Tex. 1975) aff'd as reformed, Am. 

Paper Stock Co., 528 S.W.2d 576 aff'd as reformed, Am. Paper Stock Co., 528 S.W.2d 576).  If, 

however, an employee turns from his employer’s work to engage in his own business or 

pleasure, for however short a time, the employee ceases to act for the employer and 

responsibility for the actions falls to the employee alone.  Rodriguez v. Sarabyn, 129 F.3d 760, 

767 (5th Cir. 1997); see also Anderson, 364 F. App'x at 922.  

  According to a Fifth Circuit case applying Texas law, “when a prison guard turns from 

the duties of the job to violate BOP policy and the law by intentionally raping an inmate, the 

government is not liable for his intentional, criminal actions.”  Davis v. United States, 474 F. 

Supp. 2d 829 (N.D. Tex. 2007).  In Mackey v. U.P. Enterprises, Inc., a Texas court held that 

managers at a restaurant acted outside their scope of employment when they sexually assaulted a 

female because there was no connection between the sexual assault and the duties of taking food 

orders, preparing food, and delivering food to customers.  Mackey v. U.P. Enterprises, Inc., 935 

S.W.2d 446, 454 (Tex. App. 1996) (unpublished).   Similarly, in Buck v. Blum, a Texas court 

held that a doctor acted outside his scope of employment when he placed his penis in a patient’s 
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hand during a neurological exam because neurology is not an inherently sexual profession and it 

never requires the action allegedly perpetrated by the doctor.  Buck v. Blum, 130 S.W.3d 285, 

289-90 (Tex. App. 2004).  In that case, the court noted that the doctor “was acting in his own 

prurient interest and ceased to be acting for the employer.”  Id. at 290.  In contrast, in Schrader v. 

Sandoval, the Fifth Circuit applied Texas law and indicated that a doctor at a federal prison may 

have acted within the scope of employment when he performed a second rectal exam at the 

prison warden’s order and did so in a rough manner.  203 F.3d 827 (5th Cir. 1999) 

(unpublished).  In that case, however, the Fifth Circuit found (1) the method of injury was 

closely connected with the doctor’s performance of his duties, (2) the rectal exam was ordered by 

the prison warden and therefore the doctor’s actions were motivated in part by the employer, and 

(3) foreseeably, a rectal exam could be performed in a painful manner, especially when the 

prison warden ordered the doctor to perform the exam a second time.  Id.   

  Plaintiff’s Amended Complaint does not state a claim for relief against Defendant United 

States of America based upon Defendant Westerman’s conduct.  Specifically, Plaintiff’s 

Amended Complaint does not contain well-pleaded facts evidencing a plausible claim that 

Defendant Westerman’s actions occurred within the scope of his employment.   

  The Amended Complaint alleges (1) Defendant Westerman was acting within the course 

and scope of his employment as a Border Patrol agent with CBP, (2) Defendant Westerman 

assaulted Plaintiff in his official capacity as a Border Patrol agent, (3) Defendant Westerman’s 

actions “fall within the scope of his general authority and were done in the furtherance of CBP’s 

business and for the accomplishment of the object for which the [sic] he was hired,” and (4) the 

United States is liable for Defendant Westerman’s assault pursuant to the FTCA.  (Amd. Compl. 

¶ 42, 47, 48, 50).  These allegations are merely a recitation of Texas respondeat superior law, 
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liability under the FTCA, and the elements Plaintiff must prove in order to establish entitlement 

to relief.    These “legal conclusions masquerading as factual conclusions” are not entitled to an 

assumption of truth and “will not suffice to prevent dismissal under Rule 12(b)(6).”  ABC 

Arbitrage Plaintiffs Grp., 291 F.3d at 348; see also Bell Atl. Corp., 550 U.S. at 555.  

  The Amended Complaint also alleges “Defendant Westerman engaged in a series of 

official actions to intimidate and impress upon Plaintiff that she was subject to federal custody 

and needed to submit to federal authority.  (Amd. Compl. ¶ 46).  Plaintiff, however, failed to 

plead the allegations that are the basis of her conclusory statement regarding Defendant 

Westerman’s intimidating official actions.  Plaintiff alleges Border Patrol agents called her a 

dog, stated nurses would not give her priority, and prohibited her from using the restroom, 

calling a nurse, or drinking anything, but she does not allege Defendant Westerman committed 

these actions.  (Amd. Compl. ¶ 16, 33).  Thus, these allegations cannot be the basis for Plaintiff’s 

conclusory allegation that “Defendant Westerman engaged in a series of official actions to 

intimidate” her.  (Amd. Compl. ¶ 46).    

  Plaintiff also alleges Defendant Westerman told her to be quiet about the assault because 

his word, the word of Border Patrol agent, carried more weight than hers, the word of an 

undocumented alien.  (Amd. Compl. ¶ 25).  Plaintiff “understood that she needed to comply with 

[Defendant Westerman’s] orders because he was a federal officer.”  Id.  These allegations, taken 

as true and in the light most favorable to Plaintiff, establish that Defendant Westerman used or 

attempted to use his position as a Border Patrol agent to conceal his misconduct.  See In re 

Katrina Canal Breaches Litig., 495 F.3d at 205.  Defendant Westerman’s attempt to use his 

position to conceal his actions, however, does not establish that his earlier misconduct was of the 

same nature as the work CBP authorized him to perform or that the purpose of serving CBP 
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actuated Defendant Westerman to any appreciable extent.  See Bodin, 462 F.3d at 485; Anderson, 

364 F. App'x at 922.   Stated another way, Defendant Westerman’s actions after committing an 

intentional tort cannot negate the fact that when he turned from CBP’s work to engage in his own 

business or pleasure, for however short a time, Defendant Westerman ceased to act for CBP and 

responsibility for the actions falls on him alone.  Rodriguez, 129 F.3d at 767; see also Anderson, 

364 F. App'x at 922.  

  Plaintiff further alleges Defendant United States of America put Defendant Westerman in 

a place of trust and responsibility to secure Plaintiff’s custody, during which time Defendant 

Westerman sexually assaulted and attempted to sexually assault her.  (Amd. Compl. ¶ 22-24, 29, 

44).  These allegations, however, merely establish that the employment relationship between the 

Defendant United States of America and Defendant Westerman provided the opportunity for 

Defendant Westerman to sexually assault or attempt to sexually assault Plaintiff.  Defendant 

United States of America is not liable merely because its employment relationship with 

Defendant Westerman provided the opportunity for him to commit an intentional tort.  See 

Bodin, 462 F.3d at 486-87.  Instead, Plaintiff’s complaint must include well-pleaded facts 

sufficient to infer more than the mere possibility of liability because an employer-employee 

relationship existed at the time of the assault.  Ashcroft, 556 U.S. at 679.  Therefore, these 

allegations fail to state a claim for relief against Defendant United States of America.    

  The Amended Complaint does not contain any additional “factual content that allows the 

court to draw the reasonable inference that the defendant is liable for the misconduct alleged” 

because the misconduct occurred within the course and scope of Defendant Westerman’s 

employment.  Id. at 678.  Moreover, the Court may refer to matters of public record when 

deciding how to rule on a 12(b)(6) motion to dismiss.  Cinel, 15 F.3d at 1343.  Relevant in this 
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case, the Department of Homeland Security website describes the mission of the Border Patrol as 

preventing terrorist and terrorist weapons from entering the United States, detecting and 

preventing the illegal entry of aliens into the United States, and protecting our Nation by 

reducing the likelihood that dangerous people and capabilities enter the United States between 

the ports of entry.  See Dep’t of Homeland Security, Border Patrol Overview, 

http://www.cbp.gov/border-security/along-us-borders/overview.  Sexual assault, on the other 

hand, is a punishable criminal offense in the state of Texas.  See Tex. Penal Code Ann. § 22.011 

(West 2014).  Conduct that violates the law, such as Defendant Westerman’s sexual assault of 

Plaintiff, directly conflicts with Border Patrol’s law enforcement mission and does nothing to 

accomplish the related law enforcement duties for which Border Patrol hired Defendant 

Westerman.     

  Finally, case law holds that Defendant Westerman deviated from his duties as a Border 

Patrol agent, he was no longer acting in furtherance of Border Patrol’s law enforcement mission, 

and he was acting for his own prurient interests when he sexually assaulted or attempted to 

sexually assault Plaintiff.  See, e.g., Davis, 474 F. Supp. 2d 829, United States v. Battis, 474 F. 

Supp. 2d 727, 732 (E.D. Pa. 2007)(when a prison guard turns from the duties of the job to violate 

[Bureau of Prison] policy and the law by intentionally raping an inmate, the government is not 

liable for his intentional, criminal actions”).  Unlike the prison doctor in Schrader v. Sandoval, 

Plaintiff has not alleged that the method of injury in this case―sexual assault―was closely 

connected with Defendant Westerman’s duty to secure Plaintiff while in the hospital, ordered by 

Border Patrol, or foreseeably likely to occur as a result of other duties ordered.  Instead, similar 

to the perpetrators of sexual assault in Buck v. Blum and Mackey v. U.P. Enterprises, Inc., 

Defendant Westerman committed an act that is never required by or connected to the duty of 
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guarding Plaintiff.  Buck, 130 S.W.3d at 289-90; Mackey, 935 S.W.2d at 454.  Thus, “[i]t would 

be hard to imagine a more difficult argument than that [Defendant Westerman’s] illicit sexual 

pursuits were somehow related to his duties . . . or that they in any way furthered the interests of” 

Defendant United States of America.  Tichenor v. Roman Catholic Church of Archdiocese of 

New Orleans, 32 F.3d 953, 960 (5th Cir. 1994).  

  For the reasons discussed above, the Amended Complaint does not contain well-pleaded 

facts upon which the Court may plausibly determine that Defendant Westerman acted within the 

course and scope of his employment when he committed the acts at issue in this case.  

Accordingly, the Court should dismiss Plaintiff’s cause of action based on Defendant United 

States of America’s liability for Defendant Westerman’s actions.    

CONCLUSION 

 For the foregoing reasons, the complaint against Defendant United States of America 

should be dismissed with prejudice pursuant to Rules 12(b)(1) and Rule 12(b)(6) of the Federal 

Rules of Civil Procedure. 

       Respectfully Submitted, 
 
       KENNETH MAGIDSON 
       United States Attorney 
 
 
            By: __S/Nancy L. Masso   
 
       NANCY L.  MASSO 
       Assistant United States Attorney 
       Southern District of Texas 
       600 East Harrison Street, Room 201 
       Brownsville, Texas 78520 

956-983-6014(Phone) 
956-548-2775 (Facsimile) 
Nancy.Masso@usdoj.gov (Email) 
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I, Nancy L. Masso, Assistant United States Attorney for the Southern District of Texas, 

hereby certify that on January 30, 2015, I electronically filed the foregoing Defendant United 

States of America’s Motion to Dismiss Complaint using the ECF system which will send 

notification to all counsel of record and was sent to the following in the manner so stated. 

Javier Villarreal       Via ECF 

Attorney at Law 

2401 Wild Flower Dr.,Suite A 

Brownsville, TX 78526 

cindysalazar_81@yahoo.com 

 

Victor Rodriguez       Via CMRR 

Colvin, Chaney, Saenz & Rodriguez, L.L.P. 

323 West Cano, Suite 100 

Edinburg, TX  78539 

 

 

Philip Westerman       Via CMRR 

3909 Thunderbird Avenue 

McAllen, TX 78504 

    By:  s/Nancy L. Masso   

       NANCY L. MASSO  

Assistant United States Attorney 
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