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INTRODUCTION AND SUMMARY OF ARGUMENT 

 The plaintiff Alejandro Garcia de la Paz (Garcia) was a passenger in a truck 

stopped by Border Patrol agents on suspicion that the occupants were aliens who 

were unlawfully present in the United States.  Garcia was arrested after he 

answered Agent Vega's question about whether he was a U.S. citizen (though the 

complaint does not disclose what that answer was).  Garcia is now in removal 

proceedings.  In his brief, he cites numerous immigration cases, discusses immi-

gration procedures, cites his own counsel's law review article on roving 

immigration patrols by the Border Patrol, and even provides a short history of 

immigration terminology.  And in district court, his counsel told the court that "this 

case could be an essential piece of our removal defense."  ROA.487 (Trans. at 7)  

Yet Garcia asserts that "[t]his is not an immigration case" at all.  Pl. Br. 37. 

 It is not difficult to understand why Garcia wishes this were not an immigra-

tion case.  If it were not an immigration case, his argument that the Immigration 

and Nationality Act (INA) does not counsel hesitation in creating a Bivens remedy 

in this context might have some basis.  If it were not an immigration case, his 

argument that his complaint plausibly alleged a lack of probable cause to arrest 

him might have some basis.  If it were not an immigration case, his argument that 

his arrest is just like the arrests made by local police might have some basis.  But it 

is an immigration case.  With limited exceptions, the authority of Border Patrol 
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agents to stop, detain, or arrest individuals is restricted to the context of immi-

gration violations.  They lack any general authority over state and local offenses, 

and they also have very limited authority over non-immigration federal offenses.  

Garcia was arrested because of what he said and did not say about his immigration 

status when he was asked by Agent Vega whether he was a U.S. citizen.  That is 

the long and the short of it.  This is an immigration case. 

 Our position is that the district court erred in allowing Garcia to pursue a 

Bivens remedy in this case, because, in the immigration context, there is a 

comprehensive alternative remedial scheme under the INA that should not be 

supplemented with judicially created damage actions against individual Border 

Patrol agents.  The Ninth Circuit's reasoning in the Mirmehdi case is persuasive on 

this point, and Garcia's objections are meritless.  Garcia defends the district court's 

refusal to follow Mirmehdi's persuasive reasoning, but his primary argument is that 

the court correctly limited Mirmehdi to its facts – wrongful detention pending 

deportation.  The trouble with that argument is that Mirmehdi held, more expan-

sively, that a Bivens remedy may not be extended to the new context of immigra-

tion deportation cases.  So Mirmehdi cannot be limited in the way Garcia wishes.  

Garcia also argues that the INA does not provide adequate remedies for his alleged 

constitutional injury, because it provides no compensation.  But the Supreme Court 

does not require that an alternative remedy provide compensation, particularly if it 
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is part of a comprehensive remedial scheme in an area like immigration that is 

within clear congressional responsibility and Congress has repeatedly considered 

that remedial scheme without ever including a damages remedy. 

 Our opening brief demonstrated that Garcia's complaint fails, in any event, 

to allege a plausible claim of false arrest, because it does not plead factual allega-

tions that the agents lacked arguable probable cause to arrest him.  Garcia's princi-

pal response to this is that we waived the argument.  We did not; in district court, 

we raised qualified immunity on a motion to dismiss, and we cited precisely the 

portion of the complaint that we rely on here.  Garcia further argues that our focus 

on the exclusionary rule is mistaken, because the arrest is inseparable from the 

initial stop, which we assume for purposes of appeal was unsupported by reasona-

ble suspicion.  The case law, however, is to the contrary.  Even if the stop was 

unlawful, the agents could arrest Garcia based on probable cause that developed 

after the stop but before the arrest.  Garcia's failure to state, when asked whether he 

was a U.S. citizen, that he was either a citizen or an alien lawfully present in the 

country gave the agents probable cause to arrest him – the first step in the removal 

proceedings that are now pending against him. 

3 
 

      Case: 13-50768      Document: 00512570249     Page: 9     Date Filed: 03/24/2014

9 of 39



 

ARGUMENT 

I. THE DISTRICT COURT ERRED IN ALLOWING 
GARCIA TO PURSUE A BIVENS REMEDY DESPITE 
THE COMPREHENSIVE REMEDIAL SCHEME UNDER 
THE IMMIGRATION AND NATIONALITY ACT. 

 
 Given Supreme Court case law, a Bivens remedy may not be created in the 

context of immigration removal proceedings, because there is a comprehensive 

alternative remedial scheme under the INA.  The Ninth Circuit has recently held as 

much, and the district court erred in failing to follow the Ninth Circuit's persuasive 

reasoning. 

A. The Supreme Court's Standards For Extending Bivens To 
New Contexts Are Not Satisfied In This Case. 

 
 As we showed in our opening brief (pp. 13-18), the Supreme Court has not 

extended the Bivens remedy to a new context in over 30 years.  The district court 

in this case incorrectly extended Bivens to the immigration context, in which 

Congress has provided a comprehensive remedial scheme under the INA.  Garcia 

defends that decision, but he makes three errors in discussing the standards in 

Supreme Court case law. 

 1. Garcia first focuses on deterrence.  Pl. Br. 14.  But deterrence or lack 

of deterrence does not determine whether a Bivens remedy should be created in the 

face of an alternative statutory remedy.  In fact, in Bush v. Lucas, 462 U.S. 367 

(1983), the Supreme Court explicitly "assume[d]" that "civil service remedies 
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against the Government * * * do not adequately deter the unconstitutional exercise 

of authority by supervisors," id. at 372 & n.8, but the Court nevertheless denied a 

Bivens remedy.  Since Carlson v. Green, 446 U.S. 14 (1980), which was decided 

more than 30 years ago, the principle of deterrence has never led the Court to 

create a new Bivens action.  Rather, the Court has used the principle of deterrence 

in two other ways that lend no support to, and indeed tend to undermine, Garcia's 

reliance on deterrence:  (a) to warn of the deterrent effects of litigation and liability 

on government officials,1 and (b) to explain why a new Bivens action should not 

be created.2  While deterrence may be one of the goals of Bivens, a desire for 

increased deterrence does not warrant creation of a new Bivens remedy.  Courts 

"should defer to Congress in this regard."  Shreiber v. Mastrogiovanni, 214 F.3d 

148, 153 (3d Cir. 2000). 

1  See Schweiker v. Chilicky, 487 U.S. 412, 447 (1988) (Bivens claims 
could "deter[] those officials brave enough to accept such employment from 
legitimate efforts to ensure that only those truly unable to work receive benefits") 
(internal quotation marks omitted); Bush, 462 U.S. at 389 ("if management person-
nel face the added risk of personal liability for decisions that they believe to be a 
correct response to improper criticism of the agency, they would be deterred from 
imposing discipline in future cases"). 

2  See Correctional Servs. Corp. v. Malesko, 534 U.S. 61, 70-71 (2001) 
(doubtful that deterrence works against corporation, and even if it does, it would 
not justify creation of Bivens action against corporation); FDIC v. Meyer, 510 U.S. 
471, 485-86 (1994) (if Bivens action against federal agencies were allowed, it 
would over-deter agencies and under-deter individuals, because there would be no 
qualified immunity for agencies and plaintiffs would all sue them instead of 
individuals). 

5 
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 Second, Garcia quotes Carlson's exposition of the standard for alternative 

remedies, Pl. Br. 14 – that Congress must have "provided an alternative remedy 

which it explicitly declared to be a substitute for recovery directly under the 

Constitution and viewed as equally effective."  446 U.S. at 18-19.  But that 

standard is no longer valid; it has been significantly changed by later decisions.  

Congress need no longer "explicitly declare[]" that an alternative remedy is "a sub-

stitute" for Bivens.  Schweiker v. Chilicky, 487 U.S. 412, 423 (1988) (courts must 

give "appropriate judicial deference to indications that congressional inaction has 

not been inadvertent").  Similarly, the alternative remedy need not be "equally 

effective" and need not provide any relief to the particular plaintiff, let alone 

monetary relief.  Chilicky, 487 U.S. at 427 (no support for "the notion that 

statutory violations caused by unconstitutional conduct necessarily require reme-

dies in addition to the remedies provided generally for such statutory violations"); 

Bush, 462 U.S. at 388 (no Bivens remedy although statutory nonmonetary reme-

dies "do not provide complete relief for the plaintiff"); see Feit v. Ward, 886 F.2d 

848, 854 (7th Cir. 1989) ("determining whether the particular remedies available to 

the plaintiff claiming a violation of his constitutional rights are meaningful and 

adequate is unnecessary"). 

 Third, contrary to Garcia, when the Supreme Court has spoken of exercising 

caution in extending Bivens to a new context, it has treated slight differences in 
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context as significant.  See, e.g., Wilkie v. Robbins, 551 U.S. 537, 549-50 (2007) 

(new context involves new constitutional claim); Correctional Servs. Corp. v. 

Malesko, 534 U.S. 61, 70 (2001) (new category of defendant); FDIC v. Meyer, 510 

U.S. 471, 484 (1994) (new category of defendant); Chilicky, 487 U.S. at 423 (new 

alternative remedy); Chappell v. Wallace, 462 U.S. 296, 304 (1983) (new type of 

employer: the military); Bush, 462 U.S. at 378-79 (new constitutional provision 

and new alternative remedy).  Here, the question is whether a Bivens remedy may 

be extended to the new context of immigration, despite the comprehensive 

remedial scheme under the INA.  See Mirmehdi v. United States, 689 F.3d 975, 

981 (9th Cir. 2012), cert. denied, 133 S. Ct. 2336 (2013); see also Arar v. Ashcroft, 

585 F.3d 559, 572 (2d Cir. 2009) (en banc), cert. denied, 560 U.S. 978 (2010) 

("The context of this case is international rendition, specifically, 'extraordinary 

rendition.'").  In other words, this is not just a Fourth Amendment case; it is a 

Fourth Amendment case where there is a comprehensive alternative remedy, which 

did not exist in Bivens, and it therefore represents a new context.  Thus, Garcia is 

completely in error in arguing that "this case is squarely within the reach of Bivens, 

itself."  Pl. Br. 15.  Moreover, as we explained in our opening brief (p. 17 n.5), the 

Supreme Court has not authorized a Bivens remedy simply because the case 

involved the same constitutional provision as an earlier decision.  Compare Davis 

v. Passman, 442 U.S. 228 (1979) (allowing a Bivens remedy in a Fifth Amendment 
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due-process case), with Schweiker v. Chilicky, 487 U.S. 412 (1988) (declining to 

allow a Bivens remedy in a Fifth Amendment due-process case).  The reason for 

the distinction is context – a new or different alternative remedy, a different type of 

defendant, a different area of law posing new considerations. 

 2. In addition to his misunderstanding of the Supreme Court's case law 

on the availability of Bivens remedies, Garcia places unsustainable weight on this 

Court's decision in Martinez-Aguero v. Gonzalez, 459 F.3d 618 (5th Cir.), cert. 

denied, 549 U.S. 1096 (2006), where the Court considered a qualified-immunity 

appeal in a Bivens case against an immigration agent.  Pl. Br. 16-17.  Garcia treats 

Martinez-Aguero as proof that this Court rejects our position.  It is not.  The 

question posed here – whether a Bivens remedy is available at all in the 

immigration context – was completely absent from that case.  The Court simply 

assumed a Bivens remedy existed; it never discussed alternative remedies or any of 

the post-Bivens cases that addressed whether a Bivens remedy is available, and in 

fact the decision was issued before the Supreme Court had even decided Wilkie v. 

Robbins or Minneci v. Pollard, 132 S. Ct. 617 (2012), its two most recent ventures 

in this area.  In addition, the agent who filed the appeal in Martinez-Aguero did not 

argue in his brief that a Bivens remedy was unavailable in an immigration case in 

light of the INA; his argument was that the Fourth Amendment did not apply at all, 
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because aliens not admitted to the United States have no constitutional rights.3 

 Not content with over-reading Martinez-Aguero, Garcia argues that border 

enforcement in this case is "more attenuated" than in Martinez-Aguero, given the 

distance between Vanderpool, Texas, where the stop and arrest occurred, and the 

Mexican border.  Garcia claims that the regulations define "reasonable distance" 

under 8 U.S.C. 1357 – which, among other things, authorizes vehicle searches for 

aliens – as "100 miles."  Pl. Br. 17 n.4.  That is not correct.  The regulation Garcia 

cites actually refers to "100 air miles," 8 C.F.R. 287.1(a)(2) (emphasis added), and 

any easily accessible mapping software4 will show that Vanderpool, Texas, falls 

within that 100 air-mile radius of the border with Mexico, as the following map 

demonstrates: 

3  The agent's brief in Martinez-Aguero may be found at 2005 WL 
6056630.  Similarly, the defendants in Humphries v. Various Fed. USINS 
Employees, 164 F.3d 936 (5th Cir. 1999), cited by the district court, ROA.433 (Op. 
at 13), and by Garcia, Pl. Br. 22, never actually argued that Bivens should not be 
extended to the immigration removal context, and as the district court in this case 
recognized, this Court "has never confronted the precise issue."  Id. 

4  We used freemaptools.com.  See http://is.gd/yqigvu. 
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  As we will now explain, this Court should hold that a Bivens remedy may 

not be extended to the context of immigration removal cases, where there is a 

comprehensive remedial scheme that Congress has put in place. 

B. The Ninth Circuit's Decision In Mirmehdi, Which Holds 
That The Comprehensive Remedial Scheme Under The INA 
Precludes Creation Of A Bivens Remedy, Is Persuasive And 
Its Reasoning Should Be Followed. 

 
 In our opening brief, we explained at some length (pp. 18-24) why the Ninth 

Circuit's decision in Mirmehdi v. United States, 689 F.3d 975 (9th Cir. 2012), cert. 

denied, 133 S. Ct. 2336 (2013), is persuasive and why its holding that a Bivens 

remedy is unavailable in the context of immigration removal proceedings should 

be followed.  We also showed (pp. 24-28) that the district court in this case erred in 

10 
 

      Case: 13-50768      Document: 00512570249     Page: 16     Date Filed: 03/24/2014

16 of 39



 

distinguishing Mirmehdi and refusing to apply its reasoning. 

 Garcia now raises two arguments in response.  First, he claims that the 

district court correctly interpreted Mirmehdi as limited to the specific factual situa-

tion it involved.  Pl. Br. 18-23.  Second, he argues that the INA is an inadequate 

alternative remedial scheme, because it offers no remedy for violations of the 

Fourth Amendment.  Pl. Br. 25-35.  Both of these arguments are faulty. 

 1. Our opening brief (pp. 24-28) discussed the district court's three 

justifications for declining to follow the reasoning of Mirmehdi and demonstrated 

why all three were mistaken:  The court misunderstood the Ninth Circuit's holding 

about extending Bivens to a new context; the court incorrectly believed that 

Mirmehdi was intended to be limited to its specific facts, arising out of a claim of 

wrongful detention pending deportation; and the court thought Mirmehdi turned on 

the fact that the plaintiffs in that case not only had an alternative remedy but also 

had actually used the remedy. 

 Garcia's defense of the district court's analysis ignores the first and the third 

errors, focusing entirely on the assertion that Mirmehdi is limited to wrongful 

detention claims in removal proceedings.  He quotes the decision's statement that 

"we decline to extend Bivens to allow the Mirmehdis to sue federal agents for 

wrongful detention pending deportation given the extensive remedial procedures 

available to and invoked by them and the unique foreign policy considerations 

11 
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implicated in the immigration context."  Mirmehdi, 689 F.3d at 983 (quoted at Pl. 

Br. 26).  But this very statement indicates that the new context that the Ninth 

Circuit was analyzing was the "immigration context" and specifically deportation, 

rather than simply wrongful detention.  Indeed, the Mirmehdi decision makes this 

point absolutely clear:  "Deportation proceedings are such a context, unique from 

other situations where an unlawful detention may arise."  Mirmehdi, 689 F.3d at 

981.  The new context is deportation (removal) proceedings, not simply wrongful 

detention claims.5  If it is improper to extend Bivens to the deportation context, as 

Mirmehdi correctly holds, it is improper to do so whether the case involves 

wrongful detention during removal proceedings or an alleged unlawful stop and 

arrest of an alien that typically precedes removal proceedings. 

 Garcia mischaracterizes our position as demanding that all actions by immi-

gration agents "should be free from judicial scrutiny."  Pl. Br. 23; see also Pl. Br. 2, 

9.  We fully support the remedies provided in the INA as a means by which 

persons in removal proceedings may obtain whatever judicial scrutiny Congress 

has decided is appropriate for them.  But the courts should refrain from adding a 

5  In a marginal aside, Garcia takes us to task for using the term "deporta-
tion" (a term that was used repeatedly in Mirmehdi), instead of "removal."  Pl. Br. 
22 & n.5.  Our meaning is quite clear, however, and Garcia uses the term 
"deportation" himself.  See, e.g., Pl. Br. 18 ("The government began deportation 
proceedings against [the Mirmehdis]."); Pl. Br. 19 ("The Mirmehdis succeeded in 
avoiding deportation."); Pl. Br. 21-22 ("Simply put, the Mirmehdis challenged their 
detention pending deportation; Mr. Garcia does not."). 

12 
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Bivens action seeking damages against those agents in their individual capacities to 

the remedies that Congress has chosen.  See Mirmehdi, 689 F.3d at 982 ("despite 

multiple changes to the structure of appellate review in the Immigration and 

Nationality Act, Congress never created [a damages] remedy"). 

 2. Garcia also objects to our argument that the INA is an adequate alter-

native remedy for claims of wrongful stop or arrest:  "Nothing in the INA con-

stitutes an alternative process by which Mr. Garcia can seek protection for his 

violated Fourth Amendment rights."  Pl. Br. 26.  The reason, he insists, is that "[a]n 

allegation of an illegal arrest is relevant only in a very small sliver of [removal] 

cases where all the stars align to allow the respondent to challenge evidence 

obtained by the government as a result of the arrest and proffered by the 

government to prove alienage."  Pl. Br. 29. 

 Garcia's argument is mistaken.  To begin with, this very case is one where 

Garcia has the right to raise a challenge in his removal proceedings to the 

admission of the statement he made to the agents following the stop.  See 

ROA.433 (Op. at 13) ("Plaintiff may be able to challenge the constitutionality of 

the Agents’ seizure through the deportation proceedings the government has 

initiated * * *.").  As we pointed out in our opening brief (pp. 22-23), while the 

exclusionary rule does not apply in removal proceedings, exclusion is an available 

remedy if the alien shows egregious violations of the Fourth Amendment or the 

13 
 

      Case: 13-50768      Document: 00512570249     Page: 19     Date Filed: 03/24/2014

19 of 39



 

denial of fundamental fairness.  Indeed, Garcia admits as much in his brief:  "The 

principal basis for the exclusion of evidence in removal proceedings obtained by 

law enforcement misconduct is an egregious violation of the Fourth Amendment."  

Pl. Br. 28.  Garcia's counsel also admitted this in district court:  "But right now, we 

are building a record to show the – the Fourth Amendment violations are – are – 

are – are – are routine.  * * *  [The exclusionary rule] can apply [in removal cases] 

when you have a wilful violation of the Fourth Amendment.  So this case could be 

an essential piece of our removal defense."  ROA.487 (Trans. at 7).  The fact that a 

Fourth Amendment violation "will not necessarily" result in exclusion of the 

evidence from the removal case, Pl. Br. 29, is true but irrelevant.  The rule permit-

ting exclusion of unlawfully obtained evidence, albeit in somewhat narrow circum-

stances, is an "alternative, existing process for protecting the interest" in the Fourth 

Amendment that "amounts to a convincing reason for the Judicial Branch to refrain 

from providing a new and freestanding remedy in damages."  Wilkie, 551 U.S. at 

550. 

 Garcia also argues that the alternative remedy under the INA is inadequate 

in other respects.  But his lengthy discussion of the limitations of the INA reme-

dies, Pl. Br. 30-33, does not support his argument that a Bivens claim should be 

created to supplement the INA remedies.  Under Bush and Chilicky, "it is the 

comprehensiveness of the [alternative] statutory scheme involved, not the 'ade-
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quacy' of specific remedies extended thereunder, that counsels judicial abstention."  

Spagnola v. Mathis, 859 F.2d 223, 227 (D.C. Cir. 1988) (en banc).  In enacting and 

amending the INA, Congress gave "frequent and intense" attention to the statutory 

scheme, Chilicky, 487 U.S. at 425, and "despite multiple changes to the structure 

of appellate review in the Immigration and Nationality Act, Congress never created 

[a damages] remedy."  Mirmehdi, 689 F.3d at 982.  "Special factors" counsel hesi-

tation when Congress's failure to provide a damages remedy has not been "inadver-

tent."  Chilicky, 487 U.S. at 423.  "Congress is in a better position to decide 

whether or not the public interest would be served by creating" a damages remedy.  

Bush, 462 U.S. at 390. 

 In particular, a Bivens remedy need not be created simply because the 

alternative remedy does not offer compensation, as Garcia suggests.  Pl. Br. 28.  

The "absence of statutory relief for a constitutional violation * * * does not by any 

means necessarily imply that courts should award money damages against the 

officers responsible for the violation."  Chilicky, 487 U.S. at 421-22.  Contrary to 

Garcia's misinterpretation of Minneci, it is not necessary that the alternative 

remedy "provide roughly similar incentives for potential defendants to comply 

with the [Constitution] while also providing roughly similar compensation to 

victims of violations."  Minneci, 132 S. Ct. at 625 (quoted at Pl. Br. 34-35).  

Minneci simply stands for the proposition that alternative remedies like that are 
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sufficient to foreclose creation of a Bivens remedy.  Garcia, however, starts with 

Minneci's statement that the alternative remedy does provide compensation, and 

converts that into must provide compensation.  There is no support for such an 

interpretation. 

 Finally, in a footnote, Garcia cites a number of district court cases, some of 

which have chosen not to follow the decision in Mirmehdi.  Pl. Br. 35-36 n.7.  

District court decisions, of course, are of at most limited precedential value here, 

and as the district court in this case acknowledged, the question remains an open 

one in this Circuit.  ROA.433 (Op. at 13) ("The Fifth Circuit has never confronted 

the precise issue addressed in Mirmehdi * * *.").  For whatever it is worth, district 

courts are actually divided on this issue.  At least two district courts have followed 

Mirmehdi when the plaintiff was challenging the initial arrest.  Kareva v. United 

States, No. 1:12cv267, 2013 WL 97966 (S.D. Ohio Jan. 8, 2013) (arrest without 

probable cause); Dukureh v. Hullett, No. C11-1866, 2012 WL 3154966, at *5 

(W.D. Wash. Aug. 2, 2012) ("Dukureh claims Fourth Amendment violations by 

federal agents during an initial arrest").6 

6  Other district court cases following Mirmehdi, with somewhat different 
fact patterns, include:  Turner v. United States, 2013 WL 5877358 (S.D. Tex. Oct. 
31, 2013) (deportation of teenager who repeatedly lied about identity to officials); 
Manunga v. Costa Mesa Police Dept., 2013 WL 3989577 (C.D. Cal. Aug. 1, 2013) 
(wrongful pre-removal detention); Yongping Zhou v. Holder, 2013 WL 3923446 
(C.D. Cal. July 26, 2013) (wrongful detention); D'Alessandro v. Chertoff, 2011 
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 In sum, the district court erred in failing to follow the persuasive reasoning 

of Mirmehdi, and it erred in allowing Garcia to pursue a Bivens remedy in the face 

of the comprehensive remedial scheme of the INA. 

II. EVEN IF BIVENS WERE EXTENDED TO THIS 
CONTEXT, AGENTS COY AND VEGA WOULD BE EN-
TITLED TO QUALIFIED IMMUNITY ON THE ARREST 
CLAIM, BECAUSE THE COMPLAINT FAILS TO 
PLEAD A LACK OF ARGUABLE PROBABLE CAUSE. 

 
 Rather than address our alternative argument that the complaint fails to plead 

a plausible claim that Agents Vega and Coy lacked arguable probable cause for the 

arrest,7 Garcia raises two other objections:  first, that we waived any challenge to 

the pleadings, Pl. Br. 37-39, and, second, that if the stop was not based on reason-

able suspicion (which we assumed for purposes of this appeal), then everything 

that happened as a result of the stop, including the arrest, is also in violation of the 

Fourth Amendment.  Br. 39-42.  Both of those objections are without merit. 

A. Having Raised Qualified Immunity On A Motion To 
Dismiss, The Agents Have Not Waived Arguments In Favor 
Of Qualified Immunity On Appeal. 

 
 Garcia contends that we waived any objections to the adequacy of his 

WL 6148756 (W.D.N.Y. Dec. 12, 2011) (detention without periodic custodial 
reviews), appeal pending, No. 12-576 (2d Cir.). 

7  We note, just to be clear, that Garcia does not allege that either agent 
used excessive force or physical or emotional abuse; his claim is based solely on 
an alleged lack of reasonable suspicion for the immigration stop and probable 
cause for the arrest. 
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pleadings and specifically to the lack of probable cause.  Pl. Br. 11, 38-39 & n.8.  

That is simply not correct. 

 As the district court explicitly noted, "the Agents argue that Plaintiff has 

failed to plead facts sufficient to defeat a qualified immunity defense," even if 

"their arguments rely primarily upon evidence outside the pleadings."  ROA.441 

(Op. at 21). In nearly every motion to dismiss raising qualified immunity, the 

adequacy of pleadings is a critical part of the motion.  Ashcroft v. Iqbal, 556 U.S. 

662 (2009); see Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007).  The agents 

invoked qualified immunity in their motion to dismiss, arguing that the arrest was 

lawful because there was probable cause to support it.  They cited the exact por-

tions of the complaint that we have focused on in this appeal:  "Agent Vega asked 

him if he was a United States Citizen, but instead of describing his response to that 

question, Plaintiff states (evasively) that he 'answered his question.'"  ROA.65 

(Motion at 13); see ROA.334 (Reply at 6) ("Plaintiff does not argue that he tried to 

explain to the Agents at the time of his arrest that he was lawfully present in the 

U.S.").  And the district court had no trouble understanding that the agents had put 

the adequacy of the pleadings in issue.  Not only did it quote Iqbal and Twombly 

regarding the adequacy of pleadings, the very cases we are relying on here, 

ROA.426-27 (Op. at 6-7), but as we noted above, the court recognized that the 

agents had put the adequacy of pleadings in issue. 
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 Having argued in our motion to dismiss in favor of qualified immunity on 

the Fourth Amendment claim, we are not, in any event, limited to the identical 

immunity arguments we made below.  It is well established that "[o]nce a federal 

claim is properly presented, a party can make any argument in support of that 

claim; parties are not limited to the precise arguments they made below."  Yee v. 

City of Escondido, 503 U.S. 519, 534 (1992); see Modica v. Taylor, 465 F.3d 174, 

187 (5th Cir. 2006) ("Despite her failure to make this specific argument, we 

conclude that her qualified immunity assertion is not waived * * *.").  "As the 

Supreme Court has made clear, it is claims that are deemed waived or forfeited, not 

arguments."  United States v. Pallares-Galan, 359 F.3d 1088, 1095 (9th Cir. 2004).  

See also Weissburg v. Lancaster School Dist., 591 F.3d 1255, 1259 n.3 (9th Cir. 

2010) ("Although the Weissburgs did not raise this argument below, they did assert 

a claim for attorneys' fees.  Accordingly, the Weissburgs are free to make any 

argument in support of that claim on appeal."). 

 In any event, we cannot be precluded from responding on appeal to what the 

district court actually decided.  Despite the parties' focus on summary judgment in 

briefing the motion below, the district court declined to rule on summary judgment 

before discovery, ROA 451 (Op. at 31), and it ruled instead on the motion to 

dismiss.  Because the court based its ruling on the pleadings, we are not barred 

from addressing the pleadings on appeal.  Teva Pharmaceuticals, USA, Inc. v. 
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Leavitt, 548 F.3d 103, 105 (D.C. Cir. 2008) ("effort to refine and clarify [party's] 

analysis in light of the district court's ruling cannot be transmuted into a waiver of 

its arguments on appeal").8 

B. The Complaint Fails To Plead A Plausible Fourth Amend-
ment Claim Of False Arrest. 

 
 In our opening brief (pp. 29-31), we showed that, because the exclusionary 

rule does not apply to immigration proceedings or civil litigation, Agents Coy and 

Vega may defend the wrongful arrest claim with statements Garcia made following 

the initial stop.  The assumed illegality of the initial stop of the truck in which 

Garcia was a passenger does not, by its own force, make the subsequent arrest 

unlawful.  And we showed (pp. 31-37) that the agents are entitled to qualified 

immunity, because the complaint does not plead a plausible claim of false arrest, 

which requires the plaintiff to plead a lack of arguable probable cause.  Indeed, the 

complaint itself suggests that there was probable cause for the arrest, because 

Garcia fails to plead he told the agents he that was a citizen or that he was an alien 

8  Garcia argues that we also waived any argument for dismissal of his 
warrantless arrest claim.  Pl. Br. 37-38.  He is wrong.  The issue of the warrantless 
arrest is subsumed within the dispute over the adequacy of pleading a lack of 
arguable probable cause.  If the agents had probable cause, they could make a 
warrantless arrest for an actual crime.  Devenpeck v. Alford, 543 U.S. 146, 152 
(2004) ("a warrantless arrest by a law officer is reasonable under the Fourth 
Amendment where there is probable cause to believe that a criminal offense has 
been or is being committed").  In the immigration context, where unlawful 
presence is at issue, rather than a crime, warrantless arrests are authorized by 
statute, 8 U.S.C. 1357(a)(2) & (3), and addressed by regulation, 8 C.F.R. 287.3. 
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with a justification for his presence in the United States. 

 Garcia does not respond in any detail to our showing that the complaint fails 

to plead a plausible claim of false arrest.  He argues instead that we have waived 

the argument, which, as we demonstrated above in Point II.A., is not correct.  

Apart from waiver, Garcia makes a single argument:  He contends that the district 

court did not rely on the exclusionary rule but only held that the arrest cannot have 

been permissible, because it was part of what Garcia calls an ongoing illegal 

seizure.  Pl. Br. 40.  But even if (as we assume for purposes of this appeal) the 

initial stop was not supported by reasonable suspicion, the arrest is a separate 

event, and a lack of probable cause to support it must be pleaded separately if 

Garcia wants to survive a motion to dismiss his damages claim for false arrest. 

 Garcia's argument that, once the initial stop is invalid, any subsequent arrest 

is also invalid makes little practical sense.  If it were correct, an alien who was 

stopped without reasonable suspicion could commit a felony right in front of the 

agents and yet escape arrest, because the initial stop was unlawful.  Garcia could 

have pulled out a firearm, shot at the agents, and attempted to flee, and still, under 

his theory, he could not be arrested because of the invalidity of the initial stop.  

Here, of course, Garcia did not shoot at the agents; instead, he simply disclosed to 

them that he was an alien who could not offer a basis for lawful presence in the 

United States.  He thus provided them with probable cause to arrest him – regard-

21 
 

      Case: 13-50768      Document: 00512570249     Page: 27     Date Filed: 03/24/2014

27 of 39



 

less of the legality of the initial stop – and the arrest led to initiation of removal 

proceedings.  The only basis for concluding there was no probable cause would be 

that there is some kind of exclusionary rule barring the use of evidence obtained 

once a Fourth Amendment violation has occurred.  We have already shown that the 

exclusionary rule does not apply in immigration proceedings, and, in any event, 

Garcia argues that this is not his theory at all or the basis on which the district court 

ruled.  Pl. Br. 40. 

 Garcia's argument is also not supported by precedent.  He cites no case law 

holding that an unlawful stop necessarily invalidates a subsequent arrest based on 

information obtained after the stop.  He merely invokes the principle that probable 

cause cannot be based on what a search or seizure ultimately turns up.  Pl. Br. 40-

41.  This principle is both obvious and well established.  See, e.g., Sibron v. New 

York, 392 U.S. 40, 62–63 (1968); Club Retro, LLC v. Hilton, 568 F.3d 181, 204 

(5th Cir. 2009) ("The facts must be known to the officer at the time of the arrest; 

post-hoc justifications based on facts later learned cannot support an earlier 

arrest.").  But Garcia's invocation of this principle gets him nowhere, because this 

is a case in which Agents Coy and Vega did have information supporting probable 

cause before the arrest:  They learned from Garcia's answer that he was not a 

citizen or an alien with justification for presence in the United States.  Garcia 

objects that they lacked this information until after the (assumed) unlawful stop 
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that preceded the conversation that led to the arrest.  But the case law he cites does 

not support the position that officers are barred from using information obtained 

after an unlawful stop to support probable cause for a subsequent arrest.9 

 Indeed, such case law as there is is to the contrary. As the Eighth Circuit 

recently held: 

Johnson argues that Phillips could not rely on informa-
tion gleaned during an unconstitutional stop to justify the 
subsequent arrest.  Just this year, however, this court 
quoted the Seventh Circuit's observation that "'[i]t would 
be startling to suggest that because the police illegally 
stopped an automobile, they cannot arrest an occupant 
who is found to be wanted on a warrant.'"  United States 
v. Faulkner, 636 F.3d 1009, 1015 (8th Cir. 2011) 
(quoting United States v. Green, 111 F.3d 515, 521 (7th 
Cir. 1997)), cert. denied, * * * 132 S. Ct. 761, * * * 
(* * * 2011).  We adhere to that view and conclude that 
the arrest of Johnson based on an outstanding warrant 
complied with the Fourth Amendment. 

 
Johnson v. Phillips, 664 F.3d 232, 237-38 (8th Cir. 2011); see Lynch v. Harris 

County, 37 Fed. Appx. 712, 2002 WL 1219789, at *3 (5th Cir. 2002) (per curiam) 

("Even though the Terry stop was unjustified, probable cause existed for a resisting 

9  Garcia relies principally on Wong Sun v. United States, 371 U.S. 471 
(1963), and Byars v. United States, 273 U.S. 28 (1927), but those cases invoke the 
unexceptional proposition that searches must be justified in advance and not by 
what is discovered during the searches.  Garcia also cites Hiibel v. Sixth Judicial 
Dist. Court, 542 U.S. 177 (2004), for the idea that that "an officer may not arrest a 
suspect for failure to identify himself if the request for identification is not reasona-
bly related to the circumstances justifying the stop."  Id. at 188.  That is not the 
situation in this case.  Here, Garcia was arrested based on what he told the agents 
after the stop, when they asked him whether he was a U.S. citizen. 
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arrest charge because Lynch admittedly defied Wright throughout the encounter.  

Since probable cause existed, Lynch's malicious prosecution claim fails.") (copy in 

Addendum).10  At a minimum, it was not clearly established that officers who 

determine that probable cause supports arresting an alien may not do so if their 

stop turns out not to have been supported by reasonable suspicion.  Agents Coy 

and Vega are entitled to qualified immunity on the arrest. 

 Garcia argues that if our position that the arrest can be viewed independently 

of the (assumed) unlawful stop is correct, the result will be that agents will illegally 

round up aliens through "home invasion," interrogate them to admit they are 

unlawfully present in the United States, and then arrest them.  Pl. Br. 42.  We need 

not address this far-fetched scenario, because – in the unlikely event it ever came 

to pass – the proper remedy would be equitable relief against the agency, not a 

damages action against individual agents.  Garcia has sought no such relief against 

the agency in this case.11 

 Finally, Garcia asks for a remand to replead if the Court finds his pleadings 

10  The Wong Sun case cited by Garcia, Pl. Br. 11, 40, and the district court, 
ROA.448 (Op. at 28), is consistent with rule.  See Wong Sun, 371 U.S. at 487-88 
("We need not hold that all evidence is 'fruit of the poisonous tree' simply because 
it would not have come to light but for the illegal actions of the police."). 

11  In this case, Garcia's APA claim was pleaded not against the agency but 
rather against the agents individually, and the district court properly dismissed that 
claim.  ROA.463-65 (Op. at 43-45)  The dismissal of Garcia's APA claim is not 
appropriately considered on this interlocutory qualified-immunity appeal. 
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deficient.  Pl. Br. 42-43 n.9.  Garcia, however, is vague about how he would amend 

his complaint; he never explains what he would include in an amendment that 

would in any way solve the problem of pleading a lack of arguable probable cause.  

In particular, Garcia never claims that he in fact told Agent Vega he was a citizen 

or an alien who was lawfully in the United States.  For that reason, allowing him to 

amend the complaint would be futile.  Rogers v. Boatwright, 709 F.3d 403, 411 

(5th Cir. 2013) (amendment futile if plaintiff "has not shown on appeal that he 

could have alleged in an amended complaint any additional facts that would have 

precluded the district court from reaching its conclusion"); Lewis v. Fresne, 252 

F.3d 352, 360 n.7 (5th Cir. 2001) ("Leave to amend does not need to be granted 

when the amended complaint would not withstand a motion to dismiss for failure 

to state a claim.").  The Court should therefore not grant leave to amend.  See 

Mirmehdi, 689 F.3d at 985 ("As the Mirmehdis' woes are not caused by insuffi-

cient allegations of factual content, no potential amendments would change the 

outcome."). 

CONCLUSION 
 
 For the foregoing reasons and those given in our opening brief, the district 

court's order should be reversed and the case remanded with instructions to dismiss 

all Bivens claims against Agents Coy and Vega because there is no Bivens remedy, 

or, alternatively, to dismiss the arrest claim based on qualified immunity. 
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This case was not selected for publication in the
Federal Reporter.

Not for Publication in West's Federal Reporter See
Fed. Rule of Appellate Procedure 32.1 generally
governing citation of judicial decisions issued on or
after Jan. 1, 2007. See also Fifth Circuit Rules
28.7, 47.5.3, 47.5.4. (Find CTA5 Rule 28 and Find
CTA5 Rule 47)

United States Court of Appeals,
Fifth Circuit.

Terry W. LYNCH, Plaintiff-Appellant,
v.

HARRIS COUNTY TEXAS; Dick Moore,
Constable Precinct 4 Harris County Texas in his

official capacity; and Corporal J.H. Wright, Deputy
Constable, Precinct 4 Harris County Texas,

Individually, and in his official capacity,
Defendants-Appellees.

No. 01-20258.
May 22, 2002.

Appeal from the United States District Court For
the Southern District of Texas (No. 00-CV-402).

Before DUHÉ, DEMOSS, and CLEMENT, Circuit
Judges.

PER CURIAM: FN*

FN* Pursuant to 5TH CIR. R. 47.5, the
court has determined that this opinion
should not be published and is not
precedent except under the limited
circumstances set forth in 5TH CIR. R.
47.5.4.

*1 Terry W. Lynch appeals an adverse
summary judgment on his § 1983 claims for
unreasonable search and seizure, excessive force,
false arrest, and malicious prosecution. For the

following reasons, we reverse the district court's
grant of summary judgment on the unreasonable
search and seizure claim, affirm the district court's
judgment in all other respects, and remand for
further proceedings consistent with this opinion.

I.
When Terry W. Lynch arrived at work at

Compaq Computers in Houston, Texas on April 30,
1998, Harris County Deputy Constable J.H. Wright
was blocking the entrance to the parking lot with
his police vehicle while he was talking to a Compaq
security officer. Lynch waited about a minute, then
honked his horn and yelled, “Hey, man, I got to go
to work.” Wright drove away, and Lynch entered
the parking lot.

According to Lynch, Wright then activated the
flashing red lights on his police car, blocked
Lynch's vehicle, and began to repeatedly ask Lynch
what his “problem” was. The two men exchanged
insults, and Wright got out of his car and asked
Lynch for his driver's license. While Wright was
checking Lynch's identification, Lynch drove away
and tried to park. Wright pursued him, ordered
Lynch out of the vehicle, frisked him, and searched
the car for weapons.

After searching the car, Wright ordered Lynch
to step back and attempted to pat him down again.
Lynch testified that his foot “may have brushed
[Wright's] foot or leg or whatever” when he moved
back and that Wright grabbed him, lifted him up as
if to body slam him, and put him back down. After
talking to Compaq Security Manager Walter
Birmingham, Wright returned Lynch's driver's
license and allowed him to leave. Wright later filed
a complaint against Lynch for resisting arrest, but
the charge was dismissed.

Lynch filed the instant suit asserting claims of
unreasonable search and seizure, excessive force,
false arrest, and malicious prosecution against
Wright, Constable Dick Moore and Harris County,

Page 1
37 Fed.Appx. 712, 2002 WL 1219789 (C.A.5 (Tex.))
(Not Selected for publication in the Federal Reporter)
(Cite as: 37 Fed.Appx. 712, 2002 WL 1219789 (C.A.5 (Tex.)))
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Texas. The district court dismissed Lynch's claims
against Harris County and adopted the magistrate
judge's report and recommendation granting
summary judgment on the claims against Wright
and Moore. Lynch now appeals the summary
judgment.

II.
Lynch first contends that the district court

erroneously admitted several affidavits offered on
behalf of the defendants. We review claims of
improperly admitted evidence for harmless error,
affirming the district court's judgment unless the
ruling affected the substantial rights of the
complaining party. See Tanner v. Westbrook, 174
F.3d 542, 546 (5th Cir.1999). Since the magistrate
judge performed her own analysis and did not rely
on any of the challenged portions of the affidavits,
we find that Lynch's first claim of error lacks merit.

Lynch focuses his appeal on the district court's
decision to grant summary judgment, which we
review de novo. See Peavy v. WFAA-TV, Inc., 221
F.3d 158, 167 (5th Cir.2000). Summary judgment is
appropriate if “the pleadings, depositions, answers
to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of
law.” FED.R.CIV.P. 56(c); see also Celotex Corp.
v. Catrett, 477 U.S. 317, 322-23, 106 S.Ct. 2548,
91 L.Ed.2d 265 (1986). On a motion for summary
judgment, a court must review the facts in the light
most favorable to the non-movant. See Peavy, 221
F.3d at 167.

*2 Lynch first contends that the district court
erred in granting summary judgment on his
unreasonable search and seizure claim. Under Terry
v. Ohio, 392 U.S. 1, 30, 88 S.Ct. 1868, 20 L.Ed.2d
889 (1968), police officers may conduct a brief
investigatory stop of an individual if they have a
reasonable suspicion that criminal activity is afoot
or that the person has been involved in a crime.
Lynch submits that he was seized when Wright
asked “What's your problem?” and that Wright

lacked reasonable suspicion for the seizure.
Viewing the allegations in the light most favorable
to Lynch, we agree.

The first issue is whether Wright's asking
Lynch if he had a problem rises to the level of a
Terry stop. As the Supreme Court noted in Terry,
“[o]bviously, not all personal intercourse between
policemen and citizens involves ‘seizures' of
persons. Only when the officer, by means of
physical force or show of authority, has in some
way restrained the liberty of a citizen may we
conclude that a ‘seizure’ has occurred.” 392 U.S. at
19 n. 16. In Michigan v. Chesternut, 486 U.S. 567,
108 S.Ct. 1975, 100 L.Ed.2d 565 (1988), the
Supreme Court elaborated that there is a show of
authority by an officer only if a reasonable person
believes she is not free to leave.

Wright characterizes his initial conversation
with Lynch as completely voluntary. However,
according to Lynch's recitation of the facts, Wright
turned on his flashing red lights, blocked Lynch's
vehicle, and repeatedly asked him if he had a
problem. Accepting this allegation as true, we find
that Wright made a sufficient show of authority to
cause Lynch to believe he was not free to leave. See
Malina v. Gonzales, 994 F.2d 1121, 1126 (5th
Cir.1993) (finding that defendant's use of flashing
red lights to stop plaintiff on interstate was seizure
by use of show of authority).

Assuming that a Terry stop occurred, we must
turn to the question of whether Wright had
reasonable suspicion to conduct one. In Malina,
994 F.2d at 1126, we held that the defendant lacked
reasonable suspicion to stop a vehicle after the
driver did nothing more than honk his horn and
motion the defendant to change lanes. Similarly,
Lynch contends that Wright had no reasonable
suspicion to stop him because all he had done was
blow his horn and say “Hey, man, I got to get to
work.” Contrary to Wright's allegations that Lynch
appeared emotionally distressed and therefore
posed a threat of workplace violence, Lynch insists
that he was not agitated or upset at this point. As
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the non-movant, Lynch's version of the facts must
be credited for purposes of summary judgment.
Accepting Lynch's tale of the encounter as true,
Wright did not have reasonable suspicion to initiate
a Terry stop. Accordingly, since Lynch has raised
sufficient issues of fact to merit a trial on his cause
of action for unreasonable search and seizure, we
must reverse the district court's summary judgment
on that claim.

Lynch further contends that the district court
erroneously granted summary judgment on his
claims for excessive use of force, false arrest, and
malicious prosecution. We find that these claims
are without merit and affirm the district court's
judgment. First, Lynch fails to state an excessive
force claim because he has not alleged more than a
de minimis injury. See Williams v. Bramer, 180
F.3d 699, 703 (5th Cir.1999).

*3 Second, Lynch's false arrest claim is invalid
because he was not placed under arrest until he
voluntarily turned himself in on an outstanding
warrant that was issued by an independent
magistrate. Furthermore, by failing to provide any
legal or factual support for this issue in his brief,
Lynch has waived the challenge to the district
court's disposition of the false arrest claim. See
Cavallini v. State Farm Mut. Auto Ins. Co., 44 F.3d
256, 260 n. 9 (5th Cir.1995); United States v.
Maldonado, 42 F.3d 906, 910 n. 7 (5th Cir.1995).

Finally, we affirm the summary judgment on
Lynch's malicious prosecution claim. As the
magistrate judge explained, Lynch's prosecution for
resisting arrest is justified by § 38.03 of the Texas
Penal Code, which penalizes anyone who prevents
or obstructs a peace officer from effecting any
arrest or search and provides that it is no defense to
prosecution that the arrest or search was unlawful.
TEX. PENAL CODE ANN. § 38.02. In the instant
case, Lynch admits that he drove away from the
scene while Wright was checking his identification,
that he “brushed” against Wright during the pat
down search, and that he verbally sparred with
Wright throughout the encounter. Even though the

Terry stop was unjustified, probable cause existed
for a resisting arrest charge because Lynch
admittedly defied Wright throughout the encounter.
Since probable cause existed, Lynch's malicious
prosecution claim fails. See Evans v. Ball, 168 F.3d
856, 859 n. 4 (5th Cir.1999)(holding that the
absence of probable cause for the proceedings is a
prerequisite for a malicious prosecution claim).

III.
For the reasons stated above, we reverse the

district court's grant of summary judgment on
Lynch's unreasonable search and seizure claims,
affirm all other aspects of the judgment, and
remand for proceedings consistent with this
opinion.

REVERSED IN PART, AFFIRMED IN PART,
AND REMANDED.

C.A.5 (Tex.),2002.
Lynch v. Harris County Texas
37 Fed.Appx. 712, 2002 WL 1219789 (C.A.5
(Tex.))
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