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STATEMENT OF JURISDICTION 

 The denial of a motion for summary judgment is ordinarily a non-

final, non-appealable order; however, when such a motion is based upon 

qualified immunity, its denial is a collateral order that is immediately 

reviewable to the extent the denial was based on an issue of law. Brown v. 

Strain, 663 F.3d 245, 248 (5th Cir. 2011); see also Mitchell v. Forsyth, 472 

U.S. 511, 530, 105 S. Ct. 2806, 86 L. Ed. 2d 411 (1985). When reviewing an 

interlocutory appeal asserting qualified immunity, the Court lacks the 

jurisdiction to review the district court's decision that a genuine issue of fact 

exists. Brown, 663 F.3d at 248. Instead, this Court's jurisdiction is limited to 

determining “whether the district court erred in assessing the legal 

significance of the conduct that the district court deemed sufficiently 

supported for purposes of summary judgment.” Id. 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 
 

1. Whether, with regards to the imposition of individual Bivens liability, 

the unconstitutional conduct of a federal agent purporting to perform 

immigration enforcement related duties during a stop and arrest 

should be free from judicial scrutiny solely because of the existence of 

the Immigration and Nationality Act, regardless of the nature of that 
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conduct, whether it occurred pre- or post-arrest, and whether it was in 

fact related to actual border enforcement; and 

2. Whether, with regards to Frias’ Bivens claim for an illegal arrest 

without probable cause, the district court properly denied qualified 

immunity where the defendant’s arrest of Frias took place entirely 

within an on-going illegal seizure and genuine questions of material 

fact exist regarding whether there were any intervening factors prior 

to any admission of alienage by Frias. 

STATEMENT OF THE CASE 

A. Background. 

Frias brought claims against Defendant Torrez in his individual 

capacity for violations of the Fourth Amendment pursuant to Bivens v. Six 

Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388 

(1971).1  While he was driving a truck with one passenger on a major 

highway heading towards and near Abilene, far from the U.S.-Mexico 

border, ROA. 824. (Frias Affidavit (hereinafter “Fr. Aff.,”), ¶ 2), Customs 

and Border Patrol ["CBP"] officer Torrez pulled him and his passenger off 

the freeway because he is Hispanic, and for no other lawful reason, in order 

                                                 
1 Unless otherwise specified, references to Frias’ complaint are to the Second 
Amended Complaint, filed March 8, 2013. ROA. 227. 
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to interrogate him as to his immigration status - an act of blatant racial 

profiling that has been self-evidently illegal for well over a quarter century. 

ROA. 85 (Compl. ¶ 3); see also ROA. 90 (Compl. ¶ 37).  Then, before having 

reasonable suspicion or probable cause that Frias was violating any law over 

which Torrez had jurisdiction and without any inquiry into whether Frias 

would flee, Torrez arrested Frias without a warrant. ROA. 84, 105 (Compl. 

¶¶ 2, 14).2 

B. Facts. 

a. Frias’ account. 

 Frias is Hispanic. ROA. 824. (Frias Affidavit (“Fr. Aff.,” ¶ 2).  On 

April 28, 2010, he was driving a flat-bed four door Dodge 3500 "dually" truck 

(hereinafter, the “Truck”) on Highway 20 heading west towards Baird, Texas. 

See id.  Baird is a small city about 20 miles east of Abilene of Abilene. The 

Truck had four wheels in the rear and two in front. ROA. 824 (Fr. Aff., ¶ 3).  

The Truck had two rows of seating – front and rear. Id. (Fr. Aff., ¶ 4).  The 

Truck’s front windshield and the Truck’s front windows - those next to the 

front row of seating - were not tinted or otherwise obscured. Id. The windows 

next to the rear seat were tinted but not so darkly as to prevent anyone from 

                                                 
2 Torrez admits that he had no warrant at the time of this seizure. ROA. 241 (Compl. ¶ 
77); ROA. 310 (Answer, ¶ 40). 
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seeing inside the back seat of the Truck. Id.  The Truck had a company logo 

on its side and the model of truck was common in the area. ROA 231-32 

(Compl. ¶¶ 18, 19).  The truck was not altered in any fashion so as to carry 

heavier loads or for any other special purpose.  It was just a normal work 

truck. ROA. 825 (Fr. Aff., ¶ 8).   

Frias’ passenger was a man named George Taylor.  He was seated on 

the passenger side in the front row of seats.3  Taylor and Frias were not 

friends because, according to Frias, Taylor does not like people who speak 

Spanish and openly referred to Spanish speakers as “Fucking Mexicans.” 

ROA. 825 (Fr. Aff., ¶ 9). 

Prior to his arrest, Frias and his co-workers were staying at a hotel in 

Eastland, Texas, which is over a hundred miles west of Fort Worth. ROA. 825 

(Fr. Aff., ¶ 13).  Because they expected to go back to the hotel, they had left 

all their personal belongings at the hotel.  There were no suitcases or plastic 

bags or duffel bags in the truck and Frias had cleaned out the truck that 

morning, as he always did, so there were was no trash bags in the truck either. 

ROA. 826 (Fr. Aff., ¶¶ 17 – 18).  

                                                 
3 As noted by the district court, Torrez contends that Taylor was not a passenger but 
rather that he was the person driving. ROA.1102 (Order, pg. 2, n. 2). 
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On the day of his arrest, Frias was driving normally and in accordance 

with the traffic rules. ROA. 826 (Fr. Aff., ¶ 19).  As Frias drove west towards 

Abilene during daylight hours, they passed a truck driving on the east-bound 

side of the road.  This truck was a Border Patrol (“CBP”) vehicle and 

contained a CBP officer who Frias later learned was Defendant Torrez. ROA. 

826 (Fr. Aff., ¶ 20).  At the time, as Frias passed it, he did not know that it 

was a Border Patrol vehicle. ROA. 826 (Fr. Aff., ¶ 21).  Torrez drove his 

vehicle onto the road in the direction of Frias’ Truck and then maneuvered his 

vehicle behind and then alongside the Truck.  Torrez’ vehicle was about as 

tall as Frias’ and, from Torrez’ position in his vehicle alongside the Truck, 

Torrez would have been able to look inside the cabin of the Truck and into the 

rear because their vehicles were approximately the same height. ROA. 826 

(Fr. Aff., ¶¶ 22 – 23). 

Neither Frias nor Taylor made any bodily movements out of the 

ordinary for two persons driving lawfully on the road. ROA. 826 (Fr. Aff., ¶ 

24).  Nevertheless, Torrez pulled his vehicle again behind the Truck and 

turned on his vehicle's emergency lights. ROA. 827 (Fr. Aff., ¶ 25).  Frias 

brought the Truck to an orderly and prompt stop on the side of the road. ROA. 

827 (Fr. Aff., ¶ 26).  At no time during this event did Frias or Taylor attempt 

to hide themselves from view nor did the truck make any movements out of 
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the ordinary for a vehicle traveling in accordance with the traffic rules. ROA. 

827 (Fr. Aff., ¶ 27).  Frias did not speed up or slow down or change lanes or 

change the position of the Truck in response to the appearance of Torrez' 

vehicle, other than to bring the Truck to a stop in response to his emergency 

lights. ROA. 827 (Fr. Aff., ¶ 28).  Torrez brought his own vehicle to a stop, 

exited his vehicle, and approached the truck on the passenger side. ROA. 827 

(Fr. Aff., ¶ 29).   

From his position standing by the front passenger side window, Torrez 

could easily see into the rear seat area of the Truck. Id.  He looked into the 

rear seat area of the Truck within seconds of walking up to the front passenger 

side window. Id.  The Truck that Frias was driving on the day of his arrest 

was not unusually tall.  It was just a normal Dodge 3500 and any normal adult 

man standing alongside it could have seen inside the entire Truck through the 

windows, even the rear tinted windows. ROA. 827 (Fr. Aff., ¶ 32).  There was 

nothing obstructing Torrez’ view into the rear seat from his position standing 

alongside the front passenger side door other than the front seats and Taylor 

sitting on the passenger side and Torrez could easily have seen past the seats 

and Taylor into the rear seat area. ROA. 828 (Fr. Aff., ¶ 35).  It was daylight 

and the rear seat area was not so dark as to prevent Torrez from seeking into 

that area. Id.     
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After coming up to the passenger side and without explaining the 

reason for the stop or saying anything else, Torrez asked Frias and Taylor in 

English whether they had identification.  Frias presented to Torrez his valid 

New Mexico driver's license. ROA. 828 (Fr. Aff., ¶ 36).  Taylor pulled out his 

license and partially stretched out his hand in an attempt to offer it to Torrez 

but Torrez declined to take hold of it and did not examine it. Id.  But Torrez 

did take Frias’ identification card into his possession and he did review it. Id.  

Without saying anything further, Torrez then walked over to the driver’s side 

of the Truck and told Frias to put his hands outside the window.  Then he put 

handcuffs on Frias. Id.   After handcuffing Frias, Torrez told him that if he 

lied to him, he would spend three to five years in jail. ROA. 829 (Fr. Aff., ¶ 

37).  Torrez asked Frias whether he was "legal," and Frias responded, “no.” 

ROA. 829 (Fr. Aff., ¶ 37); ROA 241 (Compl., ¶ 86).  Torrez did not ask 

Taylor whether he was “legal” nor did he ask any other questions of Taylor 

about his immigration or citizenship status. ROA. 829 (Fr. Aff., ¶ 37). 

Torrez then opened the driver’s side door and took Frias by the arm so 

as to get him out of the Truck.  Then Torrez put Frias in his CBP vehicle and 

he drove off. ROA. 829 (Fr. Aff., ¶ 39).  At no time during this seizure did 

Torrez search the truck for drugs, illegal contraband, or anything else. ROA. 

829 (Fr. Aff., ¶ 40).  At no time during this seizure did Torrez physically 
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search the rear seat area of the truck. ROA. 829 (Fr. Aff., ¶ 41).  Torrez did 

not even open either of the rear truck doors. ROA. 829 (Fr. Aff., ¶ 42).  At no 

time during this seizure did Torrez ask of Frias any questions or undertake 

any investigation into whether Frias would escape before an arrest warrant 

could be obtained. ROA. 829 (Fr. Aff., ¶ 43).  Torrez spent the next few hours 

driving around the area, stopping several times to question Hispanics, but he 

made no further arrests, and he did not stop to question any white persons 

during this time. ROA. 829 (Fr. Aff., ¶ 44). 

b. Torrez’ account. 

Torrez acknowledges driving east-bound in his own unmarked truck on 

I-20 as he passed Frias’ vehicle which was heading west bound towards 

Abilene. ROA. 872, 875 (Tor. Depo., 86:6 – 86:14; 89:20 – 89:25).  Torrez 

alleges that from his vantage point across the highway, which he described as 

“maybe 50 yards,” and “looking in the front of [Frias’] vehicle and through 

the driver’s side window,” (emphasis added), the back windows being 

“tinted,” he “thought he saw people laying in the backseat.” ROA. 874 (Tor. 

Depo., 88:3 – 88:14).  According to Torrez, what he actually was looking at 

were bags of clothing, ROA. 874, 903 (Tor. Depo., 88:17 – 88:25; 125:19 – 

126:4).  When asked to describe what he saw, Torrez said that he saw objects 

that looked to him like “human beings laying down.” ROA 904 (Tor. Depo., 
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126:4 – 126:5).  These objects were “all different colors,” ROA. 905 (Tor. 

Depo., 127:15), and “three or four feet long [in size][with a] diameter [of] 

maybe 18 inches.” ROA. 904 (Tor. Depo. 127:9 – 127:17).  These objects 

made no movements. ROA. 903 (Tor. Depo. 125:17 – 125:18).  Based on his 

believe that these non-moving multi-colored, three or four feet by eighteen 

inch objects, which he saw by looking through the driver’s side window into 

the rear seat area of the Truck at maybe 50 yards, could be human beings, he 

turned his vehicle around and caught up to them and ran a vehicle check. 

ROA. 875 (Tor. Depo., 89:20 – 89: 21).4   

Allegedly suspecting smuggling, Torrez pulled over Frias’ truck. ROA. 

878, 887 (Tor. Depo., 94:2 – 94:4; 103:1 – 103:3); see also ROA. 893 (Tor. 

Depo., 112:17 – 112:21) (“That’s why I stopped them, because I thought they 

had people laying down in the back.”);  see also ROA. 897 (Tor. Depo., 117:9 

– 117:12) (Q: “[O]ther than for smuggling, there was no other reason for the 

stop?” A: “That was all, just for smuggling, not for drugs, people.”).  Torrez 

admitted several times that he saw nothing in Frias’ behavior that was 

                                                 
4 Torrez at first claimed to have no recollection of what information he obtained by the 
vehicle check, ROA. 875 (Tor. Depo., 89:21 – 89:23), but then later suggested that he 
might have learned that the vehicle was registered in Plano or Grand Prairie, Texas, ROA. 
378 (Tor. Depo., 93:23 – 93: 25).   
 

      Case: 14-10018      Document: 00512686350     Page: 20     Date Filed: 07/03/2014



 
 

10 
 

indicative to him of illegal conduct. ROA. 878, 895 (Tor. Depo., 94:14 – 

94:25; 114:8 – 114:11).   

Having pulled over Frias’ truck, Torrez claims he walked up the 

passenger side, and saw Frias there.  But Torres claims that the “[T]ruck was 

so high” he “couldn’t see [into…] the backseat” even after walking up and 

standing on the passenger side and being five feet eleven inches tall. ROA. 

881 – 882 (Tor. Depo., 97:23 – 98:6).  All he could see was Frias. ROA. 882 

(Tor. Depo., 98:13).  He says he had “to jump up on top of the truck in order 

to talk to them,” by which he meant that there “was like a step… that got you 

up onto the top of the truck” that he used to get up and face the occupants of 

the truck. ROA 882 (Tor. Depo., 98:13 – 98:22).  Despite being on that step, 

and being “eye level” with Frias and Taylor,” ROA. 884 (Tor. Depo., 100:8 – 

100:9), and able to see both Frias and Taylor, Torrez continued to maintain 

that he “couldn’t see anything in the back” rear seat area of the Truck. ROA. 

882 – 883 (Tor. Depo., 98:22 – 99:1).  He says “the dark” was what was 

preventing him from seeing inside the rear seat area, ROA. 882 (Tor. Depo., 

98:13 – 98:22), despite it being daytime and the sun being out. ROA. 883, 884 

(Tor. Depo., 99:21 – 99:23; 100:3 – 100:5).   

Despite the fact that Torrez was clear that he stopped Frias’ vehicle 

only because he suspected smuggled “people in the rear [seat],” ROA. 887 
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(Tor. Depo. 103:1 – 103:3), and despite his claim that he feared that whoever 

was in the rear seat was “going to bail out the other door,” ROA. 881 (Tor. 

Depo., 97:25 – 98:1), rather than actually first investigating who or what was 

in the rear seat, Torrez alleges he first just questioned Taylor about his 

citizenship. ROA. 888 (Tor. Depo., 104:9 – 104:13).  Then he questioned 

Frias in Spanish even though he had not spoken to Taylor in Spanish. ROA. 

888 – 889 (Tor. Depo., 104:24 – 105:13).  Frias presented a New Mexico 

license, ROA. 889 (Tor. Depo., 105:14 – 105:16), which, according to Torrez’ 

seizure report, was valid. ROA. 355.  In response to being questioned, 

whereas Taylor claims in his declaration that Frias claimed to Torrez to be a 

U.S. citizen, see ROA. 359 (Taylor Decl., ¶8), Torrez makes no mention of 

that, claiming instead that Frias told him that he was a “documented alien,” 

ROA. 889 (Tor. Depo., 105:17 – 105:18), which is how the seizure report 

reads. ROA 355.  After questioning Frias about his social security number, 

Torrez told Frias that “lying to a federal officer is an offense,” after which, 

according to Torrez, Frias admitted to being an “undocumented national.” 

ROA. 889 – 890 (Tor. Depo., 105:20 – 106:8). 

Torrez admits that there was no reason for the stop other than his 

allegation that he suspected smuggling, ROA. 897 (Tor. Depo., 117:9 – 

117:12); that he had no warrant for the arrest of Frias, ROA. 900 (Tor. Depo. 
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122:9 – 122:10); and that he did not even conduct any analysis into whether 

he could or should get a warrant prior to arrest because he did not think it 

necessary and was aware of no legal requirement stating otherwise. ROA. 901 

(Tor. Depo. 123:1 – 124:4).   

C. Proceedings Below. 

In lieu of an initial answer, Torrez moved to dismiss Frias' complaint. 

ROA. 115.  He argued, inter alia, that Frias’ Bivens remedy should be 

disallowed because (1) the Immigration and Nationality Act (“INA”), 8 

U.S.C. § 1101 et seq.,, provides an “alternative, existing process for 

protecting” the constitutional interest at issue; (2) the political branches’ 

plenary power over immigration constitutes a “special factor[] counseling 

hesitation” against a judicially created remedy, citing to Wilkie v. Robbins, 

551 U.S. 537 (2007); and (3) regardless of the legality of the underlying 

initial stop, Frias had failed to plead facts indicating his response to Torrez’ 

questions about his immigration status so he had failed to plead a Fourth 

Amendment violation because if “Frias had told Torrez that he was in the 

United States illegally, any seizure would clearly be constitutional.” ROA. 

122 – 125.  The district court denied dismissal, following the lead of Diaz-

Bernal v. Myers, 758 F. Supp. 2d 106, 126 (D. Conn. 2010), and held that 

the INA does not govern Frias’ specific claims, which are “constitutional 
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violations that preceded removal proceedings,” and that if it were otherwise, 

“Frias would have no avenue to seek redress.” ROA. 213.  The court further 

held that “Congress’ plenary power over immigration enforcement … does 

not operate as a bar to Frias’ Bivens action … because there is no indication 

that Frias’ alleged injury was sustained as a result of, or even in connection 

with, any immigration enforcement activity by Torrez or the federal 

government.” ROA. 213.  The court reserved ruling on qualified immunity 

until after summary judgment, noting that Torrez had, up to that point, 

sought qualified immunity only on the basis of the arrest, not the stop.” 

ROA. 215. 

Torrez later moved for summary judgment arguing that he is entitled 

to qualified immunity because his stop and arrest of Frias were objectively 

reasonable and did not violate the Fourth Amendment. ROA. 325, 337 – 

344.  Torrez argued that the stop was constitutional based on the totality of 

the circumstances, ROA. 337 – 340, and that the arrest was constitutional, 

regardless of the circumstances preceding it, because probable cause existed 

after Frias “told Torrez that he was in the United States illegally….” ROA. 

340; see also ROA. 344.  Frias countered that Torrez had failed to show that 

no genuine issue of material fact exists on each of those two issues in his 

favor and that the overwhelming evidence shows that both the stop and 
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subsequent warrantless arrest were in violation of the Fourth Amendment. 

ROA. 799 – 817.   

At no point, at either the dismissal stage or the summary judgment 

stage, did Torrez dispute Frias’ claim that Torrez’ warrantless arrest of him 

was unconstitutional, regardless of the existence of probable cause, because 

he made no inquiry into whether Frias would flee before he could obtain a 

warrant. ROA. 84, 105 (Compl. ¶¶ 2, 14); see also ROA. 901 (Tor. Depo. 

123:1 – 124:4).  

The district court denied Torrez’ motion for summary judgment as to 

qualified immunity. ROA. 1101.  The court separately examined whether 

Torrez was entitled to qualified immunity as a matter of law with respect to 

the stop and with respect to the arrest. ROA. 1109.  As to the initial stop, the 

district court applied the “reasonable suspicion” analysis identified in U.S. v. 

Brignoni-Ponce, 422 U.S. 873 (1975) and found that Frias has raised a 

genuine issue of material fact to suggest that Torrez lacked reasonable 

suspicion to stop him:  

“[T]he main reason why Torrez decided to stop the vehicle was 
because he thought he saw people lying on the backseat,” which 
“Torrez attribute[d …] to bags stacked behind the driver’s seat.” 
ROA. 1113.  This factual allegation is “directly challenge[d] … by 
Frias who] says that there were no … bags” in the Truck which he had 
cleaned out that morning. Id.   
… 
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[W]ithout certainty [that] there were bags in the back, the Court is left 
with the following picture: A veteran border patrol agent, hundreds of 
miles from the border and patrolling a highway known for alien 
smuggling, saw an ordinary though unfamiliar work truck 
approaching and decided to stop it, notwithstanding the fact there was 
nothing suspicious about the truck’s handling, its appearance, the time 
of day, or the behavior of its passengers. 
… 
[T]he Court finds [these factors] fall short of establishing reasonable 
suspicion. 
       

ROA. 1112 – 1114.  The district court further found that Torrez could not 

legitimately claim that applicable law was not clearly established at the time 

at the time of the stop. ROA. 1116 – 1118. 

As to arrest, the district court found it “appropriate to consider [its] 

legality … in light of the lawfulness of the preceding stop …. [because] to 

sever the analyses would run the risk of encouraging officers to stop 

individuals with less than reasonable suspicion in the hope they will discover 

evidence to justify the encounter after the fact.” ROA. 1120 (citations 

omitted).  The court, looking to Brown v. Illinois, 422 U.S. 590 (1975) “for 

guidance on how to assess the legality of the arrest following an alleged 

Fourth Amendment violation,” ruled that genuine questions of material fact 

exist concerning both the purpose of the stop and the facts leading up to the 

arrest. ROA. 1121.  As to the purpose of the stop, material questions of fact 

exist about whether Torrez stopped Frias because he is Hispanic or because 

he believed he saw people hiding. ROA. 1121.  As to the facts leading up to 
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arrest, material questions of fact exist about whether Torrez detained Frias 

after any suspicion of smuggling had been allayed or whether Frias 

committed an independent crime giving rise to probable cause by lying to 

Torrez about his immigration status. ROA. 1121 – 1122.  On account 

thereof, the Court could not determine whether the arrest was purged of the 

alleged taint of the initial seizure and summary judgment on qualified 

immunity was deemed inappropriate and denied, ROA. 1123, from which 

denial Torrez took this interlocutory appeal. 

On appeal to this Court, Torrez brings, in substance, the same 

challenges first presented to the district court at the dismissal state.  He 

argues that this Court should disallow any Bivens claim altogether, 

following Mirmehdi v. United States, 689 F.3d 975 (9th Cir. 2012), cert. 

denied, 133 S. Ct. 2336 (2013) (a decision never actually cited to the district 

court), which, according to Torrez, stands for the proposition that the INA 

provides an “comprehensive and intricate remedial scheme” for protecting 

any constitutional interest and “immigration issues have a tendency to affect 

broader concerns, like diplomacy, foreign policy, and national security,” 

which concerns constitute reason not to recognize a Bivens remedy. Tor. Br., 

at pgs. 10 – 11. He further argues that even if Bivens may be extended to 

Frias’ claims, Torrez is entitled to qualified immunity on the arrest claim 
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regardless of the legality of the underlying initial stop because “Torrez had 

probable cause for the arrest based on Frias' admission that he was not 

‘legal.’” Id. at pg. 11.  He abandons on appeal any claim “that the initial stop 

was not supported by reasonable suspicion,” but argues that the district court 

erred in not agreeing with him that “regardless of the validity of the initial 

stop,” a “[r]easonable officer[ …] could have believed that Frias's admission 

that he was not ‘legal’ provided probable cause for his arrest. Id.  As was the 

case before the district court, Torrez does not raise any challenge here to 

Frias’ claim that Torrez’ warrantless arrest of him was unconstitutional, 

regardless of the existence of probable cause, because he made no inquiry 

into whether Frias would flee before he could obtain a warrant and no other 

exception to the warrant requirement applied.5  

SUMMARY OF ARGUMENT 
 

The district court’s order denying Torrez qualified immunity should 

be upheld because the INA is irrelevant to Frias’s claims and does not 

preclude a Bivens remedy for Torrez’ Fourth Amendment violations and 

because the district properly found that genuine issues of material fact exist 

as to Frias’ Fourth Amendment claims arising from the illegal arrest. 

                                                 
5 Thus, the district court did not address this claim. 
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Frias’ Bivens claims are against a federal agent for his unlawful 

seizure of him resulting in his warrantless arrest without probable cause far 

from the border.  His claims are squarely in keeping with the Bivens 

decision and break no new ground.  Bivens, like this case, involved a 

plaintiff who had been subjected to an unlawful, warrantless search and 

seizure by federal officers which resulted in his arrest.  Torrez relies on 

Mirmehdi v. United States, 689 F.3d. 975 (9th Cir. 2012) to argue that no 

Bivens remedy should be recognized for Frias’ constitutional claims because 

the INA is an alternative remedy and provides a comprehensive statutory 

scheme over matters of immigration.  But Frias does not complain about 

being put in removal proceedings or about any detention or other Fourth 

Amendment type claims related in any way to the initiation or execution of 

removal proceedings.  Torrez would have this Court overextend Mirmehdi to 

hold that, with regards to the imposition of individual Bivens liability, the 

actions of a federal agent purporting to perform immigration enforcement 

related duties should be free from judicial scrutiny, regardless of the nature 

of those actions, whether they occur pre- or post-arrest, and whether they are 

in fact related to actual border enforcement. 

Torrez misreads Mirmehdi.  There is nothing in Mirmehdi or case law 

to support his position and for many good reasons, not least of which is the 
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fact that the issue of his invidious racial profiling of Frias resulting in an 

illegal seizure is all but irrelevant to any proceeding available under the 

INA.  The purpose of Bivens is to deter federal officers from 

unconstitutional conduct and any alternative remedy must actually be 

capable of protecting the constitutional interests at stake.  The INA is a 

compilation of the laws governing the admission and exclusion of foreign 

citizens into the U.S as well as the naturalization of foreign citizens.  

Complaints that an immigration agent acted illegally in the course of an 

arrest are almost totally irrelevant to removal proceedings.  Nothing in the 

INA provides any safeguards or remedies of any meaningful nature 

whatsoever for a violation of a person’s Fourth Amendment rights and 

absolutely nothing therein provides any incentives to persons like Torrez to 

comply with the Constitution. 

As to qualified immunity, Torrez abandons on appeal any claim that 

the initial stop was not supported by reasonable suspicion. His argument 

that, regardless of the validity of the initial stop, a reasonable officer could 

have believed that Frias's admission that he was not “legal” provided 

probable cause for his immigration related civil arrest is wrong. “[T]he 

Fourth Amendment's guarantees apply in both criminal and civil contexts.” 

Linbrugger v. Abercia, 363 F.3d 537, 541 (5th Cir. 2004) (citing to Soldal v. 
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Cook County, Ill., 506 U.S. 56, 113 S.Ct. 538 (1992).  Even in the civil 

context, “the reason why an officer might enter a house or effectuate a 

seizure is wholly irrelevant to the threshold question whether the 

Amendment applies.” Soldal, 506 U.S., at 69 (emphasis added) (internal 

quotes and citations omitted).  Furthermore, neither the validity of the 

immigration court’s personal jurisdiction over Frias nor the general 

inapplicability of the exclusionary rule in any possible removal process 

changes the traditional Fourth Amendment analysis into Torrez’ conduct for 

this Bivens case.  Torrez’ position is nothing but a variant on the idea that “a 

search [or seizure] unlawful at its inception may be validated by what it 

turns up,” an idea soundly rejected by the Supreme Court. See Wong Sun v. 

U.S., 371 U.S. 471, 484 (1963) (citing to Byars v. United States, 273 U.S. 

28, 29 (1927) and United States v. Di Re, 332 U.S. 581, 595 (1948)); see 

also Byars, 273 U.S. at 29 (“Nor is it material that the search was successful 

in revealing evidence of a violation of a federal statute.  A search prosecuted 

in violation of the Constitution is not made lawful by what it brings to 

light….”).  The district court opinion should be affirmed in all respects. 

 
STANDARD OF REVIEW 

 This Court "review[s] the district court's denial of summary judgment 
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predicated on qualified immunity de novo." Pasco v. Knoblauch, 566 F.3d 

572, 575 (5th Cir. 2009) (citing Haggerty v. Texas Southern Univ., 391 F.3d 

653, 655 (5th Cir. 2004)).  However, "to the extent that the district court 

found that genuine factual disputes exist," this Court "accept[s] the plaintiff's 

version of the facts (to the extent reflected by proper summary judgment 

evidence) as true." Haggerty, 391 F.3d at 655.  When reviewing a denial of 

qualified immunity on an interlocutory appeal, the scope of the Court’s 

review is restricted to the legal conclusions of the district court. Foley v. 

University of Houston, 355 F.3d 333, 337 (5th Cir. 2003) (“The district 

court's determination that fact issues are genuine is not appealable. However, 

his determination that those fact issues are material, that is, that resolution of 

them might affect the outcome of the case under governing law, is 

appealable”). 

ARGUMENT 
 

I. The INA is irrelevant to Frias’ claims and does not preclude a 
Bivens remedy for Torrez’ Fourth Amendment violations. 
 

a. Torrez’ claims do not arise within a “new context”; rather, 
they are squarely in keeping with the Bivens decision and 
break no new ground. 

 
In Bivens, the Supreme Court “recognized for the first time an implied 

private action for damages against federal officers alleged to have violated a 

citizen's constitutional rights.” Corr. Servs. Corp. v. Malesko, 534 U.S. 61, 
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66 (2001). The plaintiff in Bivens had been subjected to an unlawful, 

warrantless search by federal officers which resulted in his arrest without 

probable cause. Bivens, 403 U.S. at 389 – 390. The Supreme Court allowed 

him to state a cause of action for money damages directly under the Fourth 

Amendment, thereby giving rise to a judicially-created remedy stemming 

directly from the Constitution itself. Id. at 397.6  The Court explained that 

the cause of action was implied because no statute or other provision of law 

provided a meaningful remedy for the constitutional violation. Id.    

The two purposes of Bivens actions are to provide effective 

alternative remedies to victims of unconstitutional conduct and to deter 

future constitutional violations through imposition of individual liability. 

See generally, Alexander A. Reinert, Measuring the Success of Bivens 

Litigation And Its Consequences For the Individual Liability Model, 62 

STAN. L. REV. 809, 814 (2010); see also Malesko, 534 U.S. at 70 (“The 

purpose of Bivens is to deter individual federal officers from committing 

constitutional violations.”); Wilkie v. Robbins, 551 U.S. 537, 549, 562, 127 

S.Ct. 2588, 2597, 2604 (2007) (rejecting creation of “a new Bivens damages 

action for [governmental] retaliat[ion] against the exercise of ownership 

                                                 
6 Torrez did not argue to the district court and does not argue now that Frias is not 
entitled to the protections of the Fourth Amendment nor has Torrez ever argued that he 
does not have standing to challenge a violation thereof. 
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rights” where plaintiff “had ready at hand a wide variety of administrative 

and judicial remedies to redress his injuries.”).  Adhering to this dual 

purpose, the Supreme Court has extended a Bivens action to new contexts 

only when it was necessary to “provide an otherwise nonexistent cause of 

action against individual officers alleged to have acted unconstitutionally, or 

to provide a cause of action for a plaintiff who lacked any alternative remedy 

for harms caused by an individual officer's unconstitutional conduct.” 

Malesko, 534 U.S. at 70 (emphasis in original). 

Two limitations Bivens apply. First, Bivens claims are unavailable 

“when defendants demonstrate ‘special factors counselling hesitation in the 

absence of affirmative action by Congress.’” Carlson v. Green, 446 U.S. 14, 

18 (1980) (quoting Bivens, 403 U.S. at 396). Second, no Bivens remedy can 

be had where “defendants show that Congress has provided an alternative 

remedy which it explicitly declared to be a substitute for recovery directly 

under the Constitution and viewed as equally effective.” Id. at 18–19 (citing 

Bivens, 403 U.S. at 397) (emphasis in original).  With this in mind, the 

Supreme Court has devised a two-step approach to determining whether to 

recognize a Bivens remedy in a new context. See Wilkie v. Robbins, 551 

U.S. 537, 550 (2007).  First, courts must look to see “whether any 

alternative, existing process for protecting the interest amounts to a 
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convincing reason for the Judicial Branch to refrain from providing a new 

and freestanding remedy in damages.” Id. Second, “even in the absence of 

an alternative, … the federal courts must make the kind of remedial 

determination that is appropriate for a common-law tribunal, paying 

particular heed, however, to any special factors counselling hesitation before 

authorizing a new kind of federal litigation.” Id. (internal citation omitted). 

This Court need not apply the “new context” analysis invited by 

Torrez because this case is squarely within the reach of Bivens, itself.  The 

word “context” in this analysis means “a ‘potentially recurring scenario that 

has similar legal and factual components.’” Hernandez v. U.S., __ F.3d __, 

at *17 (5th Cir. 2014) (copy available at 2014 WL 2932598) (quoting Arar 

v. Ashcroft, 585 F.3d 559, 572 (2d Cir. 2009) (en banc).  The plaintiff in 

Bivens had been subjected to an unlawful, warrantless search and seizure by 

federal narcotics officers which resulted in his arrest, upon less than 

probable cause. Bivens, 403 U.S. at 389–90.  Frias has brought a Bivens 

claims against a federal agent for his unlawful, warrantless seizure of him 

resulted in his arrest, upon less than probable cause.  Vehicular traffic stops, 

like pedestrian stops, are seizures within the meaning of the Fourth 

Amendment. See Delaware v. Prouse, 440 U.S. 648, 653 (1979).   
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This Court has recognized the existence of a Bivens action against 

federal immigration agents for Fourth Amendment violations even where the 

victim is not a U.S. citizen. See Martinez-Aguero v. Gonzalez, 459 F.3d 618 

(5th Cir. 2006).  In Martinez-Aguero, the Court denied qualified immunity 

and upheld the right of a Mexican national to bring wrongful arrest and 

excessive force claims under the Fourth Amendment against a Border Patrol 

agent for conduct that occurred when she was at the border but on U.S. soil 

attempting to enter the country. 459 F.3d at 620 – 21.7  The connection 

between Frias’ claims and actual border enforcement related activities is far 

more attenuated than that of the plaintiff in Martinez-Aguero.  As noted by 

the district court, Torrez’ seizure of Frias occurred “near Abilene, Texas,” 

ROA. 1101, which is about 251 miles from the nearest point on the 

U.S./Mexico border at Ciudad Acuña. See ROA. 233 (Comp. ¶ 33), ROA. 

                                                 
7 Similarly, in Ramirez v. U.S., 999 F.2d 1579 (5th Cir. 1993) (unpublished), the Court 
addressed a Bivens claim for excessive force brought on behalf of an alien who was held 
overnight and abused at a border patrol checkpoint.  Although the Court upheld a grant of 
summary judgment in the defendants’ favor on the issue of qualified immunity, no one 
challenged the right of the alien to bring the Bivens suit in the first place.  In Pelayo v. 
U.S. Border Patrol Agent No. 1, 82 Fed. Appx. 986 (5th Cir. 2003) (unpublished), the  
plaintiff brought a Bivens suit against border patrol agents following the death of her 
mentally disabled son after he died after being wrongfully processed and deported as an 
illegal alien. No one in that case challenged the right of the plaintiff to bring the Bivens 
suit in the first place on behalf of her alien son.  And in Sanchez v. Rowe, 651 F. Supp. 
571 (N.D. Tex. 1986), the district court ruled that a border patrol agent’s assault and 
battery during a border patrol operation were in violation of an alien’s Fourth and Fifth 
Amendment rights for which the alien could maintain a Bivens action. 
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307 (Answ. ¶ 16); see also ROA. 1101 (Op., pg. 11, n. 4) (identifying 

Torrez’ stop of Frias as occurring “in excess of 200 miles from the border”), 

well beyond the reach of Torrez’ own empowering statutes and regulations.8  

Torrez was clearly not at the border or any functional equivalent.  

Nevertheless, in an attempt to push his “new context” theory, Torrez’ counsel 

repeatedly describes the traffic seizure at issue here as an “immigration 

stop.” See e.g., Tor. Br., pgs. 2, 10.  From there, and in almost exclusive 

reliance upon the 9th Circuit Mirmehdi decision, he argues that no Bivens 

remedy should be recognized for Frias’ constitutional claims because the 

INA provides a comprehensive statutory scheme over matters of 

immigration. 

Torrez misreads Mirmehdi; whether Torrez violated the Fourth 

Amendment in seizing Frias is not a “matter[] of immigration,” Frias’ Fourth 

Amendment interests are almost entirely irrelevant to any immigration 

removal proceeding, and the mere existence of the INA is not a “special 

factor” counseling against recognition of his Bivens claims.  

b. Torrez would have this Court misapply Mirmehdi. 
 

                                                 
8 INA § 287(a)(3) (8 U.S.C. § 1357(a)(3)) purports to authorize warrantless vehicle 
searches “within a reasonable distance” from the nation’s borders, defined by regulation 
as 100 miles from the border. See 8 C.F.R. § 287.1(a)(2).   
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In Mirmehdi v. United States, the plaintiffs, four members of a family, 

were arrested and taken into custody for immigration violations after a 

lawyer that previously represented them told federal authorities that they 

supported an Iranian group which was then classified by the U.S. 

government as a terrorist organization. 689 F.3d at 979.  The government 

began deportation proceedings against them. Id.  The Mirmehdis utilized 

every legal avenue available to them to challenge not only their basic 

deportability but also the terrorism-related immigration charges brought 

against them and to challenge their continued detention in connection 

therewith, including appeals to the administrative appellate court and a 

federal petition for a writ of habeas corpus. Id.   

The Mirmehdis argued during those legal proceedings and at every 

stage that two federal agents – one an agent for the Federal Bureau of 

Investigation (“FBI”) and the other an agent for the former Immigration and 

Naturalization Service (“INS”) – committed certain tortious acts during the 

deportation and bond proceedings including, inter alia, the misrepresentation 

of evidence and lying to the immigration judge (“IJ”) in charge. Id.  After 

the conclusion of the deportation and bond proceedings and related appeals 

and habeas proceedings, the Mirmehdis sued a number of different persons 

and entities in federal court. Id. at 979 – 80. Against the two aforementioned 
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agents, they brought Bivens claims for “unlawful detention, [] conspiracy to 

violate their civil rights,” and “intimidation of a witness” based upon the 

same aforementioned tortious conduct that allegedly occurred during the 

deportation and bond proceedings. Id.   

The district court in Mirmehdi disallowed the Bivens claims, finding 

that “the Mirmehdis had no constitutional right not to be detained pending 

deportation proceedings.” 689 F.3d at 980, n. 1.  The Ninth Circuit also 

disallowed the Bivens claims against the two agents but on a somewhat 

different basis.  The Ninth Circuit Court observed that, before turning to “the 

issue of whether [it] ought to extend Bivens” to the specific context of 

“illegal immigrants [seeking] to recover for unlawful detention during 

deportation proceedings,” it should address that issue’s “logical predicate”: 

“whether [it] would need to extend Bivens in order for illegal immigrants to 

recover for unlawful detention during deportation proceedings.” Id. at 981. 

Noting that the Mirmehdis challenged their detention during deportation and 

habeas proceedings, the [Ninth Circuit] court found that there were 

“alternative, existing process[es] for protecting the plaintiffs’ interests.” Id. 

at 982.  Accordingly, it “decline[d] to extend Bivens to allow the Mirmehdis 

to sue federal agents for wrongful detention pending deportation given the 

extensive remedial procedures available to and invoked by them and the 
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unique foreign policy considerations implicated in the immigration context.” 

Id. at 983.   

In Mirmehdi, the Ninth Circuit confronted a very narrowly drawn 

issue: whether it was necessary to “extend Bivens in order for illegal 

immigrants to recover for unlawful detention during deportation 

proceedings.” Mirmehdi, 689 F.3d at 981.  Having answered that question in 

the negative, the Court declined to extend Bivens only in the context of 

claims for wrongful detention pending deportation.  Frias has not brought a 

claim for unlawful detention during any deportation process.  Indeed, unlike 

a claim for wrongful detention pending deportation, the claims in his case do 

not arise from the deportation process at all; the constitutional violations of 

which Frias complains preceded the initiation of deportation proceedings 

entirely. 

There are far more “similar legal and factual components,” Mirmehdi, 

689 F.3d at 981, between the plaintiffs’ case in Bivens and Frias’ case then 

there are between Frias’ case and that of the plaintiffs in Mirmehdi.  In both 

Bivens and in the instant case, the plaintiffs challenge an unlawful, 

warrantless seizure by federal officers resulting in arrest. See Hernandez, __ 

F.3d at *18 (identifying the original Bivens context as “a Fourth 

Amendment claim for unreasonable search and seizure against federal law 
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enforcement agents,” and stating that this Court “has permitted a non-citizen 

to bring a Bivens action against Border Patrol agents for false arrest and 

excessive use of force under the Fourth Amendment for events occurring at 

the border.”) (citing Martinez–Aguero, 459 F.3d at 625).  In Martinez–

Aguero, this Court stated plainly while inquiring into the context of that 

alien’s Bivens’ claims: “If Martinez–Aguero deserves any Fourth 

Amendment or due process protection at all, it surely must extend to the 

right to be free of entirely meritless arrests….” Martinez-Aguero, 459 F.3d 

at 625.  Simply put, the Mirmehdis challenged their detention pending 

deportation; Frias does not.   

Torrez’ actual argument is that this Court should extend the Mirmehdi 

decision well beyond its four corners.  Torrez does not dispute that the 

factual bases for the Bivens claims brought by the Mirmehdis arose 

exclusively out of conduct that was alleged to have occurred during the 

deportation and bond proceedings, yet he invites this Court to recognize the 

inapplicability of Bivens to “removal proceedings”9 in general, whatever 

                                                 
9 Various terms have been used over the years to describe immigration proceedings.  
“Exclusion” once referred to a denial of entry, while “deportation” referred to the 
expulsion of an alien already residing within the United States. See Sale v. Haitian Ctrs. 
Council, Inc., 509 U.S. 155, 159 (1993). The Illegal Immigration Reform and Immigrant 
Responsibility Act of 1996 (“IIRIRA”), Pub.L. No. 104–208, 110 Stat. 3009 (1996) 
(codified as amended in scattered sections of 8 U.S.C.), abandoned this dichotomy and 
now refers jointly to both decisions as “removal.” See IIRIRA § 304(a)(7).  
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that means, not just wrongful detention claims pending deportation as in 

Mirmehdi.10  And Torrez goes even further with the remarkable claim that 

this Court should recognize the inapplicability of Bivens to conduct that 

occurred well prior to the commencement of any removal process:  

[The district court’s] rationale creates a false division between 
the initial stop and arrest on the one hand and the removal 
proceedings on the other. Frequently, it is the stop and arrest 
together that are the first step for removal of an alien who is not 
lawfully present in the United States. Undocumented aliens 
rarely walk into an immigration office and ask to be deported. 
The stop and arrest are an integral part of the process….  The 
removal proceedings under the INA are precisely the way an 
alien challenges the initiation of proceedings against him. 8 
C.F.R. 287.3(b). 
 

Tor. Br., pg. 24.  Here Torrez finally speaks plainly.   

His position is that, with regards to the imposition upon any agent of 

individual liability, the actions of a federal agent purporting to perform 

immigration enforcement related duties (whether from Border Patrol, 

Immigration and Customs Enforcement, the FBI or any other governmental 

entity) during the entire “stop and arrest” process should be free from 

judicial scrutiny, regardless of the nature of those actions, whether they 

occur pre- or post-arrest, and whether they are in fact related to actual border 

                                                 
10 This Court has already rejected that position when it allowed an alien subject to 
deportation proceedings to bring Bivens claims against federal agents for involuntary 
servitude and mistreatment while he was in detention pending deportation. See 
Humphries v. Various Fed. USINS Emps., 164 F.3d 936, 944 (5th Cir. 1999). 
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enforcement.11  There is nothing in the Mirmehdi decision to support that 

radical position and for many good reasons, not least of which is the fact that 

the issue of Torrez’ invidious racial profiling of Frias culminating in his 

illegal arrest is all but irrelevant to any proceeding available under the INA. 

c. The INA provides no remedy for Torrez’ Fourth 
Amendment violations.   
 

Torrez claims that “removal proceedings under the INA are precisely 

the way an alien challenges the initiation of proceedings against him,” citing 

to 8 C.F.R. 287.3(b). Tor. Br., pg. 24.  Nothing in § 287.3(b) supports that 

assertion.  There is, in fact, no way for an alien to “challenge[] the initiation 

of proceedings against him,” as claimed by Torrez.  An alien may challenge 

and, perhaps, even defeat the government’s claims (regarding alienage, 

deportability, etc.) against him, but by no means may he challenge the 

initiation of removal proceedings against him.  That would be tantamount to 

challenging the government’s personal jurisdiction over him, which is 

impermissible because an illegal arrest never affects the immigration court’s 

in personam jurisdiction over an alien. See INS v. Lopez-Mendoza, 468 U.S. 

1032, 1039 (1984) (rejecting alien’s objection “to the fact that he had been 

                                                 
11 Although Torrez never explicitly argued that Frias is not entitled to the protections of 
the Fourth Amendment or that Frias does not have standing to challenge a violation 
thereof, he is by implication arguing exactly that, a position rejected by this Court in 
numerous cases, including Martinez-Aguero v. Gonzalez, 459 F.3d 618 (5th Cir. 2006). 
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summoned to a deportation hearing following an unlawful arrest” and 

holding that “[t]he ‘body’ or identity of a defendant or respondent in a 

criminal or civil proceeding is never itself suppressible as the fruit of an 

unlawful arrest, even if it is conceded that an unlawful arrest . . . occurred.”); 

See also Huerta-Cabrera v. INS, 466 F.2d 759, 761 n.5 (7th Cir. 1972) 

(“Even if the arrest were illegal, the mere fact that the authorities got the 

‘body’ of Huerta-Cabrera illegally does not make the proceeding prosecuting 

him or deporting him the fruit of the poisoned tree.”). 

Frias is not challenging via his Bivens claims that removal 

proceedings were initiated against him.  And, contrary to Torrez’ argument, 

removal proceedings do not begin with traffic seizures, racially motivated or 

otherwise.  Rather, removal proceedings begin when the government files a 

charging document, known as the Notice to Appear (Form I-862), with an 

immigration court after it is served on the alien. See 8 C.F.R. §§ 1003.13, 

1003.14; see also 8 C.F.R. § 1239.1(a) (“Every removal proceeding 

conducted under section 240 of the Act (8 U.S.C. § 1229a) to determine the 

deportability or inadmissibility of an alien is commenced by the filing of a 

notice to appear with the immigration court.”).  Torrez does not dispute that 

all the conduct giving rise to Frias’ claims occurred prior to even the service 

of any charging document on him much less its filing with an immigration 
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court.  In fact, if Torrez’ own regulations were followed, he would not even 

have been involved in the determination to place Frias into removal 

proceedings to begin with because he would not have been the “examining 

officer” who was charged with determining whether there exists “prima 

facie evidence” that Frias was an alien “present in the United States in 

violation of the immigration laws” and that a referral to an immigration 

judge was therefore warranted.12  Nor is Frias complaining about anything 

that happened during any such removal proceedings, including any detention 

in connection therewith.   

Frias is complaining, rather, that he was illegally seized and arrested 

by Torrez in an act of invidious racial profiling, far from the U.S./Mexico 

border, in blatant violation of the Fourth Amendment.  Torrez argues that 

whatever complaints Frias has about his arrest must be raised in a removal 

proceeding under INA § 240 (8 U.S.C. § 1229a) which “offers quasi-judicial 

hearings and appeals, as well as judicial review, of many significant 

decisions.” Tor. Br., pg. 21.  While failing identify what “significant 

decisions” are actually the subject of review, Torrez goes on to describe 

                                                 
12 8 C.F.R. §§ 287.3(a) and (b), which implement INA § 287(a)(2) (8 U.S.C. § 
1357(a)(2)), require that an officer “other than the arresting officer” examine any alien 
arrested without a warrant to determine whether to refer him to an immigration judge 
unless no other officer is available or taking the alien before another officer would entail 
unnecessary delay. 
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various procedures that are available to some persons under some 

circumstances under the INA, such as bond hearings and even motions to 

suppress evidence. See Tor. Br., pgs. 21 – 22.  This line of argument reflects 

a basic misunderstanding of the nature of immigration proceedings and the 

purpose of the INA. 

Step one of the two-step Wilkie approach considers “whether any 

alternative, existing process for protecting the interest amounts to a 

convincing reason for the Judicial Branch to refrain from providing a new 

and freestanding remedy in damages.” Wilkie, 551 U.S. at 550.  Nothing in 

the INA constitutes an alternative process by which Frias can seek any 

measure of protection for his violated Fourth Amendment rights, much less 

is there anything in there that provides a convincing reason to disallow a 

Bivens remedy in damages.  The INA is a compilation of the laws governing 

the admission and exclusion of foreign citizens into the U.S. as well as the 

naturalization of foreigners.  Complaints that an immigration agent acted 

illegally in the course of an arrest are almost totally irrelevant to removal 

proceedings. See INS v. Lopez-Mendoza, 468 U.S. 1032, 1040 (1984) ("the 

mere fact of an illegal arrest has no bearing on a subsequent deportation 

proceeding" (emphasis added) (internal quotation marks and brackets 

omitted)).  “[A] deportation hearing is intended to provide a streamlined 
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determination of [an alien’s] eligibility to remain in this country, nothing 

more.” Lopez-Mendoza, 468 U.S. at 1039 (emphasis added). 

In removal proceedings, the government has the initial burden of 

demonstrating alienage by "clear, convincing and unequivocal" evidence 

when alienage is denied by a respondent. See Woodby v. INS, 385 U.S. 276, 

281, 285 (1966).  In this context, as an evidentiary and practical matter, 

“alienage” means the fact of having been born abroad because any evidence 

of foreign birth gives rise to a rebuttable presumption of alienage. See 

Matter of Rodriquez-Tejedor, 23 I&N Dec. 153, 164 (BIA 2001); Matter of 

Leyva, 16 I&N Dec. 118, 119 (BIA 1977).  This means that once the 

government succeeds in proving up the person’s foreign birth by admissible 

evidence, whether connected to the underlying arrest or not, a presumption 

arises that the government has established alienage and the burden then 

shifts to the respondent to prove that he is not an alien or that he is an alien 

here in lawful status. See INA § 291 (8 U.S.C. § 1361); Matter of Sandoval, 

17 I. & N. Dec. 70, 79 (BIA 1979) (“[T]he sole matters necessary for the 

Government to establish are the respondent's identity and alienage—at 

which point the burden shifts to the respondent to prove the time, place and 

manner of entry.”).  From that moment on, the legality of the underlying 
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arrest becomes utterly irrelevant to any issue remaining before the 

immigration court.   

An allegation of an illegal arrest is relevant only in a very small sliver 

of cases where all the stars align to allow the respondent to challenge 

evidence obtained by the government as a result of the arrest and proffered 

by the government to prove alienage.13  Even then, the very most the person 

can hope for is the exclusion of evidence and the termination of proceedings. 

See Diaz-Bernal v. Myers, 758 F. Supp. 2d 106, 123 (D. Conn. 2010) ("The 

immigration judge here similarly could not have afforded the plaintiffs 

substantive relief on their [Bivens] claims. The most the immigration judge 

could do was suppress the illegally obtained evidence. That is not a 

compensatory remedy, but instead a way to prevent greater future injury and 

deter future misconduct."). 

The principle basis for the exclusion of evidence in removal 

proceedings obtained by law enforcement misconduct is by means of proof 

of an egregious violation of the Fourth Amendment.  Nevertheless, neither 

the Fourth Amendment (and its applicable judicial exclusionary rule) nor 

                                                 
13 See generally, David Antón Armendáriz, On the Border Patrol and Its Use of Illegal 
Roving Patrol Stops, 14 Scholar 553, 554 (2012) (explaining "the factual and procedural 
circumstances that enable the Border Patrol to abuse its power to conduct roving patrols 
with relative impunity").   
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strict evidentiary rules ordinarily apply in removal proceedings. See Lopez-

Mendoza, 468 U.S. at 1050–51 (holding by a 5 to 4 margin that the 

exclusionary rule generally does not apply in removal proceedings to 

evidence obtained in violation of the Fourth Amendment); Matter of Wadud, 

19 I&N Dec.182, 188 (BIA 1984) (strict rules of evidence are not applicable 

in deportation proceedings).  But even aliens are entitled to due process of 

law under the Fifth Amendment. See Reno v. Flores, 507 U.S. 292, 306 

(1993).  For evidence to be admissible in removal proceedings it must be 

probative and "its use fundamentally fair so as to not deprive respondents of 

due process of law as mandated by the [F]ifth [A]mendment." Matter of 

Toro, 17 I&N Dec. 340, 343 (BIA 1980).  As explained by the Board of 

Immigration Appeals: 

"Every [F]ourth [A]mendment violation will not of necessity 
result in a finding that the admission of resulting evidence is 
fundamentally unfair.  The circumstances surrounding an arrest 
and interrogation, however, may in some cases render evidence 
inadmissible under the due process clause of the [F]ifth 
[A]mendment.  [Thus,] . . . cases may arise in which the manner 
of seizing evidence is so egregious that to rely on it would 
offend the [F]ifth [A]mendment's due process requirement of 
fundamental fairness."  
 

Id. (emphasis added).   

In other words, when Torrez violates the Fourth Amendment, his 

illegal conduct will not necessarily result in the exclusion of any resulting 
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evidence of alienage in a removal case.  That conduct must be something 

more than merely in violation of the Constitution; it must, at a minimum, be 

particularly "egregious" before the court will even consider excluding 

resulting evidence. See Almeida-Amaral v. Gonzales, 461 F.3d 231, 235-37 

(2d Cir. 2006) (“[T]he egregiousness of a constitutional violation cannot be 

gauged solely on the basis of the validity (or invalidity) of the stop, but must 

also be based on the characteristics and severity of the offending conduct.”).  

This threshold evidentiary requirement of “egregiousness” means that there 

will be a whole class of persons, indeed, likely the vast majority of affected 

persons, who are placed into removal proceedings on account of violations 

of the Fourth Amendment who will have no recourse whatsoever to 

challenge their seizures as a means of removal defense because those 

seizures will be deemed insufficiently egregious. See e.g., Puc-Ruiz v. 

Holder, 629 F.3d 771, 778-79 (8th Cir. 2010) (exclusionary rule did not 

apply in deportation proceeding because alleged arrest without probable 

cause was not egregious violation of 4th Amendment); Santos v. Holder, 506 

Fed. Appx. 263, 264 (5th Cir. 2013) (unpublished) (“[E]ven assuming both 

that a Fourth Amendment violation occurred and that an egregious violation 

would warrant exclusion in civil removal proceedings, the Petitioners have 
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not shown that the BIA and IJ erred in finding that the conduct of the 

immigration agents was not egregious”).  

Furthermore, even assuming the exclusionary rule would apply in a 

removal case14 and even if a person could pass the heightened threshold 

evidentiary requirement of “egregiousness,” there are many other ways that 

the government can make the legality of the arrest irrelevant to its 

prosecution of the removal case.  The government can, e.g., use alternative 

evidence of alienage such as preexisting immigration records or the 

testimony of the person himself. See INS v. Lopez-Mendoza, 468 U.S. 1032, 

1043 (1984). ("[R]egardless of how the arrest is effected, deportation will 

still be possible when evidence not derived directly from the arrest is 

sufficient to support deportation."); Matter of Cervantes-Torres, 21 I&N 

Dec. 351, 353 (BIA 1996) (holding that independently obtained evidence of 

alienage will suffice to prove alienage regardless of an alien's illegal arrest).   

Consider this twist: Any voluntary statement made by the respondent 

in removal proceedings implicating alienage will suffice to carry the 

government’s burden of proving alienage, making the illegality of the 

                                                 
14 To date, this Court has never held that the exclusionary rule may apply in an 
immigration proceeding. See Ali v. Gonzales, 440 F.3d 678, 681 (5th Cir. 2006) (noting 
that the Supreme Court has never applied the exclusionary rule to immigration 
proceedings and rejecting respondent’s claim that the use of evidence obtained in 
violation of the Constitution violated due process).  
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underlying arrest irrelevant. See Matter of Carrillo, 17 I&N Dec. 30, 32 – 33 

(BIA 1979) (finding that the voluntary statement given at the hearing 

rendered unnecessary the inadmissible testimony obtained in violation of 

Fifth Amendment right to remain silent).  Yet a person in removal 

proceedings who seeks to suppress evidence must personally testify about 

the allegations of illegality, see Matter of Barcenas, 19 I.&N. Dec. 609, 611 

(BIA 1988), while that same person is not entitled to a separate suppression 

hearing in which he can actually freely testify to the circumstances of his 

arrest, without fear of incriminating himself in an illegal act (e.g., illegal 

entry, 8 U.S.C. § 1325), as is done in criminal cases dealing with the 

exclusionary rule. See Matter of Benitez, 19 I&N Dec. 173, 175 (BIA 1984).   

Consider also the matter of detention and the availability of release on 

bond.  Torrez claims persons “like the plaintiff” can avail themselves of 

bond hearings, Tor. Br., pg. 21, yet he fails to explain how a bond hearing is 

the proper forum for challenging an illegal seizure or how an illegal seizure 

is of any relevance whatsoever in such a proceeding.  In any case, there are 

large categories of persons who are statutorily prohibited from seeking any 

release on bond from an immigration judge regardless of the manner in 

which they were put into proceedings in the first place. See INA § 

236(c)(1)(C) (8 U.S.C. § 1226(c)(1)(C)).  And, even if the person is eligible 
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for a bond, the respondent bears the burden to show that he is not a threat to 

the community or a risk of flight from further proceedings. See Matter of 

Adeniji, 22 I&N Dec. 1102, 1111-13 (BIA 1999) and “the nature of [his …] 

immigration law history” is a relevant consideration in the bond analysis. 

Matter of Shaw, 17 I. & N. Dec. 177, 178 (BIA 1979).  Although bond 

proceedings are separate from removal proceedings, 8 C.F.R. § 1003.19(d), 

if the respondent denies alienage in the removal proceeding, government 

counsel can and will use in the removal case whatever identification or bond 

documents the respondent provides in the bond case to prove alienage. See 

Cervantes-Torres, 21 I&N Dec. at 353 (holding that the exclusionary rule 

does not apply to documents evidence voluntarily submitted by respondent 

to the government).  In other words, the respondent must demonstrate, inter 

alia, who he is and how he came in to the U.S. in order to get released on 

bond but the government can and will use that same information against him 

in the removal case to prove alienage and thereby render irrelevant the CBP 

agent’s illegal conduct that placed him there in the first place. See In re 

Josue Edgardo Rodriguez-Reyes, A089-821-103 (BIA 2010) (unpublished) 

(available at 2010 WL 4971052) (“Proof of the respondent's alienage is 

relevant to both the bond and merits cases… [N]othing in [8 C.F.R. § 
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1003.19(d)] provides that evidence in the bond file cannot be retrieved and 

offered separately during the merits case if admissible in both settings.”). 

In short, the Torrez’ bold statement that “an alien who believes that he 

was stopped without reasonable suspicion in violation of the Fourth 

Amendment may move during the removal process to suppress the evidence 

obtained during the stop,” Tor. Br., pg. 21 – 22, is unsupported by any Fifth 

Circuit case law and is missing so many essential caveats that, standing 

alone as an allegation of general legal truth, it is pure fantasy.  Pursuing a 

suppression case in removal proceedings is a legal mine field.  And if a 

person actually has the temerity to pursue that strategy in a removal case, he 

may rest assured that government counsel will argue the exact opposite 

position taken by the government counsel defending Torrez today. See e.g., 

In re Jose Zacaria Quinteros, A088 239 850 (BIA 2011) (unpublished) 

(available at 2011 WL 5865126) (“The DHS … argues at length that the 

Supreme Court has held that the exclusionary rule does not apply in removal 

proceedings and that the conclusion that it may apply in the case of 

egregious violations is ‘mere dicta’ in Lopez-Mendoza….”).   

“It must be remembered that the purpose of Bivens is to deter the 

officer” from unconstitutional conduct, F.D.I.C. v. Meyer, 510 U.S. 471, 485 

(1994), and any alternative remedy must actually be “capable of protecting 
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the constitutional interests at stake.” Minneci v. Pollard, 132 S.Ct. 617, 623 

(2012) (rejecting Eighth Amendment Bivens claim “primarily because [the] 

claim focuses upon a kind of conduct that typically falls within the scope of 

traditional state tort law[ which, in Pollard’s case …] provides an 

‘alternative, existing process’ capable of protecting the constitutional 

interests at stake.”).  In the vast overwhelming majority of removal cases 

that arise from unlawful conduct by law enforcement, there is no viable 

mechanism for challenging such conduct at all and, even if successfully 

challenged, the result is only the exclusion of particular evidence.  There is 

no compensatory remedy and no deterrent effect whatsoever on the arresting 

agents.  The Supreme Court said just this in Lopez-Mendoza: 

Every INS agent knows … that it is highly unlikely that any 
particular arrestee will end up challenging the lawfulness of his 
arrest in a formal deportation proceeding.  When an occasional 
challenge is brought, the consequences from the point of view 
of the officer’s overall arrest and deportation record will be 
trivial.  
 

468 U.S. at 1044; see also Lopez-Gabriel v. Holder, 653 F.3d 683, 686 (8th 

Cir. 2011) (“If evidence were suppressed in a federal civil immigration 

proceeding, any deterrent effect on a local police officer would be highly 
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attenuated.”) (citing United States v. Janis, 428 U.S. 433, 457–58, 96 S.Ct. 

3021 (1976)).15   

“When the design of a Government program suggests that Congress 

has provided what it considers adequate remedial mechanisms for 

constitutional violations that may occur in the course of its administration, 

[the Supreme Court has] not created additional Bivens remedies.” Schweiker 

v. Chilicky, 487 U.S. 412, 423 (1988).  An alternative remedy is “adequate” 

if, in comparison to a potential Bivens action, it “provide[s] roughly similar 

incentives for potential defendants to comply with the [Constitution] while 

also providing roughly similar compensation to victims of violations.” 

Minneci, 132 S.Ct. at 625.  The INA regulates “‘immigration and 

naturalization’” and sets “‘the terms and conditions of admission to the 

country and the subsequent treatment of aliens lawfully in the country.’” 

Chamber of Commerce v. Whiting, ––– U.S. ––––, 131 S.Ct. 1968, 1973 

(2011) (quoting De Canas v. Bica, 424 U.S. 351, 353, 359 (1976)).  Nothing 

therein is meant to provide any safeguards or remedies for Fourth 

                                                 
15 Torrez’ brief is silent on the subject of deterrence despite it being the very purpose of 
Bivens. See Meyer, 510 U.S. at 485. 
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Amendment violations and nothing therein provides any incentives to 

potential defendants to comply with the Constitution.16     

                                                 
16 A plethora of case law recognizes this:   
In Diaz-Bernal v. Myers, 758 F. Supp. 2d 106 (D. Conn. 2010), the court ruled that the 
Immigration and Nationality Act (INA) did not preclude a Bivens suit by aliens who were 
the subject of an early-morning immigration raid against Immigration and Customs 
Enforcement officers who conducted the raid and the officers’ supervisors, as the harm 
alleged by the aliens could not be remedied through any provision in the INA, and 
although Congress had great control over immigration—including over removal 
proceedings—the aliens did not question their removal, but instead alleged independent 
constitutional harms that were committed against them prior to the commencement of 
removal proceedings. 
In Khorrami v. Rolince, 493 F. Supp. 2d 1061 (N.D. Ill. 2007), the court held that the 
INA’s thorough coverage of the admission, exclusion, and removal of aliens did not 
automatically lead to an adequate and meaningful remedy for alleged constitutional 
violations of alien’s rights, as would bar —under the “special factor” exception — the 
alien’s Bivens claims against various FBI and INS agents alleging violations of his 
Fourth and Fifth Amendment rights. 
In Turkmen v. Ashcroft, 915 F. Supp. 2d 314 (E.D. N.Y. 2013), the court recognized a 
Bivens claim to remedy the alleged deprivation of free exercise rights Arab and Muslim 
aliens held in federal detention on immigration violations in the wake of the 9/11 terrorist 
attacks. The Court found no “special factors” that “counsel hesitation” in creating the 
remedy because there was no remedy for violation of the detainees’ free exercise rights in 
the absence of a Bivens claim, national security concerns did not counsel hesitation, and 
plaintiffs did not complain about their deportation but instead were challenging their 
treatment that occurred before they were deported.  The court explained that although the 
INA provides a comprehensive regulatory scheme for managing the flow of immigrants 
in and out of the country, it is not a comprehensive remedial scheme for constitutional 
violations that occur incident to the administration of that regulatory scheme. 
In Francis v. Silva, __ F.Supp. 2d __ (S.D.Fla. 2013) (unpublished) (available at 2013 
WL 1334549), a Jamaican immigrant who was held for a year and a half in immigration 
detention alleged that he was beaten by a detention officer.  The court rejected the 
argument of ICE officers that the plaintiff’s state-law tort claims against private 
contractor defendants who operated the facility provided an adequate alternative remedy 
for his alleged injuries because an alternative remedy is adequate if, in comparison to a 
potential Bivens action, it provides roughly similar incentives for potential defendants to 
comply with the Constitution while also providing roughly similar compensation to 
victims of violations. The court noted that the plaintiff’s state-law tort claims against the 
private defendants were inadequate because they would not deter the ICE employees as 
effectively as a Bivens claim would. The court found it almost axiomatic that the threat of 
damages has a deterrent effect, and particularly so when the individual official faces 
personal financial liability. 
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d. The INA is not itself a “special factor” counseling against 
recognizing a Bivens remedy for Frias’ Fourth Amendment 
claims.   
 

The second Wilkie step in the “new context” analysis concerns 

whether there are any special factors suggesting the courts should decline to 

recognize a Bivens remedy. Wilkie,  551 U.S. at 550.  Torrez frames the 

related issue in his appeal as follows: 

Whether the procedures available for challenging constitutional 
violations in the removal process under the [INA] constitute 
"special factors" counseling against the creation of a Bivens 
remedy in connection with (a) an allegedly unreasonable 
immigration stop of the vehicle in which Frias was traveling 
and (b) Frias's arrest. 
 

Tor. Br., pg. 2.  Despite this formulation, and apart from the slim reference 

to suppression motions, Torrez fails to specifically identify what procedures 

are available to allow someone in Frias’ position to challenge Fourth 

Amendment violations of the sort raised by his Bivens claims even though 

that is the issue in his appeal.  And even in the small sliver of cases in which 

                                                 
In Turnbull v. U.S., __ F. Supp. 2d __ (N.D. Ohio 2007) (unpublished) (available at 2007 
WL 2153279), alien plaintiff brought a Bivens action against several federal employees 
alleging that they knowingly pursued his unlawful deportation in violation of an order 
issued by a magistrate judge staying his deportation proceedings.  The court recognized 
the validity of the Bivens claim, ruling that the plaintiff did not challenge the decision to 
remove him from this country, but rather focused upon the alleged violation of his rights 
that occurred incident to the administration of the removal process, and since Congress 
did not intend to preclude review of such a violation, the court found that special factors 
did not counsel hesitation. 
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a motion to suppress is brought, as explained above, the principal issue 

before the immigration court is not whether the particular arresting officer 

broke the law; rather, it is whether the evidence the government has offered 

to prove alienage and deportability may be admitted into the record 

consistent with due process.  A motion to suppress is a motion to suppress 

evidence.  It invites a judicial inquiry into the admissibility of evidence.  It is 

not principally an inquiry into whether the constitution has been violated.  

The legality of the individual agent’s conduct may or may not come into 

play, but the purpose of the proceeding is certainly not to vindicate anyone’s 

Fourth Amendment rights.  That is why, as explained fully above, there are a 

thousand and one ways that government counsel in a removal case can make 

the relevancy of the agent’s conduct a complete non-issue.   

Torrez’ argument that the INA is itself a “special factor” counseling 

against the recognition of a Bivens remedy in this case is essentially the 

same argument he makes as regards step one of the Wilkie analysis and it 

fails for the same reasons.  This is not an immigration case.  Frias’ claims do 

not arise from “wrongful detention pending deportation” nor are there 

“extensive remedial procedures” in the INA for addressing his Fourth 

Amendment claims, as that language is used in Mirmehdi. See 689 F.3d at 

983.  Frias’ claims are, in fact, largely irrelevant to the INA processes which 
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focus solely on determining whether he is an alien and, if so, whether he has 

permission to be here, as previously explained in full.  

In any case, even if this Court were to treat Frias’ case as involving an 

“immigration issue,” this Court, in the very recently issued decision in 

Hernandez v. U.S., __ F.3d __ (5th Cir. 2014) (copy available at 2014 WL 

2932598), directly rejected the Mirmehdi rationale.  Hernandez involved a 

Bivens claim against a CBP agent for shooting and killed a young boy in the 

course of patrolling the (actual) U.S./Mexico border.  The Court rejected 

Mirmehdi for three main reasons.  First, Mirmehdi “unjustifiably extends the 

special factors identified in Arar [v. Ashcroft, 585 F.3d 559 (2nd Cir. 2009)] 

well beyond that decision's specific national security ‘context of 

extraordinary rendition’” Hernandez, at *20 (quoting Arar, 585 F.3d at 574).  

Second, “… Congress's significant interest in shaping matters of 

immigration policy …  does not give … cause to hesitate, let alone halt, in 

granting a Bivens remedy.” Hernandez, at *21.  Elaborating on this, the 

Court wrote: 

The Supreme Court has recently written to emphasize the 
strong national interest Congress has in protecting aliens from 
mistreatment. See [Arizona v. United States, 132 S.Ct. 2492, 
2498 (2012)]. The Court noted that immigration policy 
concerns the “perceptions and expectations of aliens in this 
country who seek the full protection of its laws,” acknowledged 
that the “mistreatment of aliens in the United States may lead to 
harmful reciprocal treatment of American citizens abroad,” and 
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reaffirmed that “‘[o]ne of the most important and delicate of all 
international relationships ... has to do with the protection of the 
just rights of a country's own nationals when those nationals are 
in another country.’” Id. at 2498–99 (alteration in original) 
(quoting Hines v. Davidowitz, 312 U.S. 52, 64 (1941)).  This 
strong national commitment to aliens' rights not only militates 
in favor of a uniform, federal policy, as the Court concluded in 
Arizona []; it also militates in favor of the availability of some 
federal remedy for mistreatment at the hands of those who 
enforce our immigration laws. Where those who allege 
mistreatment have a right but lack a remedy, as here, the 
Supreme Court suggests that Congress would want some 
remedy to be available. 
 

Hernandez, at *21.  Third, the Hernandez case: 

involves questions of precisely Bivens-like domestic law 
enforcement and nothing more. Mirmehdi implies that cases in 
the immigration context necessarily involve more than the 
“mere ‘disclosure of normal domestic law-enforcement 
priorities and techniques,’” 689 F.3d at 983 (quoting Reno v. 
Am.-Arab Anti–Discrim. Comm., 525 U.S. 471, 490 (1999)). 
The Mirmehdi court asserts such cases “often involve ‘the 
disclosure of foreign-policy objectives and ... foreign-
intelligence products.’” Id. (quoting Reno, 525 U .S. at 490). 
But nothing in this case bears out that assertion. To accept that 
conclusion would require us to abandon our prior case law, in 
which we have permitted Bivens actions to proceed against 
immigration officers. See Martinez–Aguero, 459 F.3d at 621–
25; Lynch[ v. Cannatella, 810 F.2d 1363, 1374 (5th Cir. 1987)]. 
We find no reason for giving immigration officers special 
solicitude now. 

 
Hernandez, at *21.  Torrez’ argument that the INA is a “special factor” 

counseling against recognizing a Bivens remedy for Frias’ Fourth 

Amendment claims has already been rejected by this Court because it is 
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wrong as a matter of policy and law.  The district court’s decision should be 

affirmed.   

II. The district court properly denied qualified immunity on the 
unlawful arrest claim. 

 
Because Torrez abandons on appeal any challenge relating to whether 

“the initial stop was not supported by reasonable suspicion,” Tor. Br., at pg. 

11, the only issue at present is whether the genuine issues of material fact 

identified by the district court preclude summary judgment for Torrez on the 

Bivens claim arising from the arrest (as distinguished from the claim arising 

from the initial traffic-stop seizure).  Torres argues that the district court 

erred in not agreeing with him that “regardless of the validity of the initial 

stop,” Tor. Br., at pg. 12, “Torrez had probable cause for the arrest based on 

Frias' admission that he was not ‘legal.’” Id. at pg. 11.   

Looking to case law “for guidance on how to assess the legality of the 

arrest following an alleged Fourth Amendment violation,” the district court 

sought to “determine whether the alleged taint of the stop was sufficiently 

‘purged’ before the arrest.” ROA. 1121.  It could not rule as a matter of law 

because genuine questions of material fact exist concerning the facts leading 

up to the arrest. ROA. 1121. Specifically, questions of fact exist regarding 

whether Torrez detained Frias after any suspicion of smuggling had been 

allayed or whether Frias committed an independent crime giving rise to 
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probable cause by lying to Torrez about his immigration status. ROA. 1121 

– 1122.   

Torrez attacks not the district court’s findings but rather its analysis.  

He argues that what the district court found to be material questions of fact 

are irrelevant because probable cause arose from the admission of alienage 

and nothing that happened before that admission is relevant to the probable 

cause analysis because this is a civil case.  For Torrez, the Fourth 

Amendment analysis of his arrest of Frias should take place in a vacuum, 

disregarding the illegality of his preceding actions and the ongoing illegal 

seizure by which the arrest was made possible, solely because he was 

arresting Frias for civil immigration violations rather than a criminal offense.  

Torrez cites to not one on-point case for support of this thesis. 

There is voluminous case law affirming that “the Fourth Amendment's 

guarantees apply in both criminal and civil contexts.” Linbrugger v. Abercia, 

363 F.3d 537, 541 (5th Cir. 2004) (citing to Soldal v. Cook County, Ill., 506 

U.S. 56, 113 S.Ct. 538 (1992); U.S. v. James Daniel Good Real Property, 

510 U.S. 43, 114 S.Ct. 492 (1993) (rejecting government argument that only 

civil forfeiture that serves a law enforcement purpose need comport the 

Fourth Amendment and holding that “[t]he Fourth Amendment does place 

restrictions on seizures conducted for purposes of civil forfeiture.”); 
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Marshall v. Barlow's, Inc., 436 U.S. 307, 98 S.Ct. 1816 (1978) (holding that 

Fourth Amendment probable cause requirement or exception thereto applies 

to civil searches because “[i]f the government intrudes on a person's 

property, the privacy interest suffers whether the government's motivation is 

to investigate violations of criminal laws or breaches of other statutory or 

regulatory standards.”); One 1958 Plymouth Sedan v. Pennsylvania, 380 

U.S. 693, 696, 85 S.Ct. 1246, 1248 (1965) (holding that the exclusionary 

rule applies to civil forfeiture); Camara v. Municipal Court, 387 U.S. 523, 

530, 87 S.Ct. 1727, 1730 (1967) (holding that it would be “anomalous to say 

that the individual and his private property are fully protected by the Fourth 

Amendment only when the individual is suspected of criminal behavior.”); 

Wooley v. City of Baton Rouge, 211 F.3d 913, 925 (5th Cir. 2000) 

(“[I]dentical fourth amendment standards apply in both the criminal and 

civil contexts.”) (citing to Soldal); Severance v. Patterson, 566 F.3d 490, 501 

(5th Cir. 2009) (holding that the Fourth Amendment applies to civil as well 

as criminal seizures). 

The Soldal decision in particular pointedly refutes Torrez’ argument.  

Soldal arose from a civil suit brought pursuant to 42 U.S.C.A. § 198317 and 

                                                 
17 Bivens is the “federal analog to suits brought against state officials under … 42 U.S.C. 
§ 1983.”  Hartman v. Moore, 547 U.S. 250, 254, n.2, 126 S.Ct. 1695 
(2006). 
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addressed whether a civil seizure of a mobile home merited Fourth 

Amendment protection.  As to Torrez’ argument that the civil/criminal 

purpose distinction is dispositive, the Court wrote: 

[T]he reason why an officer might enter a house or effectuate a 
seizure is wholly irrelevant to the threshold question whether 
the Amendment applies. What matters is the intrusion on the 
people's security from governmental interference. Therefore, 
the right against unreasonable seizures would be no less 
transgressed if the seizure of the house was undertaken to 
collect evidence, verify compliance with a housing regulation, 
effect an eviction by the police, or on a whim, for no reason at 
all. As we have observed on more than one occasion, it would 
be anomalous to say that the individual and his private property 
are fully protected by the Fourth Amendment only when the 
individual is suspected of criminal behavior. 
 

506 U.S., at 69 (emphasis added) (internal quotes and citations omitted).  

Going one step further and directly addressing Torrez’ claim that the Fourth 

Amendment analysis in Frias’ case should disregard the preceding illegal 

seizure, the Soldal Court wrote: 

Suppose, for example, that police officers lawfully enter a 
house, by either complying with the warrant requirement or 
satisfying one of its recognized exceptions, e.g., through a valid 
consent or a showing of exigent circumstances. If they come 
across some item in plain view and seize it …. such seizures 
can be justified only if they meet the probable-cause 
standard…. Of course, if the police officers' presence in the 
home itself entailed a violation of the Fourth Amendment, no 
amount of probable cause to believe that an item in plain view 
constitutes incriminating evidence will justify its seizure. 
 

      Case: 14-10018      Document: 00512686350     Page: 65     Date Filed: 07/03/2014



 
 

55 
 

Id. at 65 – 66, 66 n. 10 (emphasis added) (internal citations omitted).18   

Similarly, when the Supreme Court examined the legal basis for 

vehicular investigatory stops by border patrol, it looked to criminal law, 

including Terry v. Ohio, 392 U.S. 1, 16—19, 88 S.Ct. 1868, 1877 (1968) 

and Adams v. Williams, 407 U.S. 143, 92 S. Ct. 1921 (1972). See United 

States v. Brignoni-Ponce, 422 U.S. 873, 878, 95 S. Ct. 2574, 2578 (1975).  

The Court found that: 

These cases together establish that in appropriate circumstances 
the Fourth Amendment allows a properly limited ‘search’ or 
‘seizure’ on facts that do not constitute probable cause to arrest 
or to search for contraband or evidence of crime. In both Terry 
and Adams v. Williams the investigating officers had 
reasonable grounds to believe that the suspects were armed and 
that they might be dangerous. The limited searches and seizures 
in those cases were a valid method of protecting the public and 
preventing crime. In this case as well, because of the 
importance of the governmental interest at stake, the minimal 
intrusion of a brief stop, and the absence of practical 
alternatives for policing the border, we hold that when [a border 
patrol] officer's observations lead him reasonably to suspect 
that a particular vehicle may contain aliens who are illegally in 
the country, he may stop the car briefly and investigate the 
circumstances that provoke suspicion. As in Terry, the stop and 
inquiry must be ‘reasonably related in scope to the justification 
for their initiation.’ 392 U.S., at 29, 88 S.Ct. at 1884 (emphasis 
added). 
  

                                                 
18 Furthermore, even if there was some reason to inquire into the civil/criminal divide, the 
Supreme Court has recognized that the penalties levied in immigration proceedings —
deportation or removal from the United States — are arguably more akin to criminal 
sanctions than civil ones. See Padilla v. Kentucky, 130 S. Ct. 1473, 1481 (2010). 
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Brignoni-Ponce, 422 U.S. at 881.  Here, the Brignoni-Ponce Court addresses 

a specific hypothetical – “when [a border patrol] officer's observations lead 

him reasonably to suspect that a particular vehicle may contain aliens who 

are illegally in the country” – that matches precisely the facts of our case.  

The Court expressly ties both the “stop and inquiry” to the “justification for 

their initiation,” expressly rejecting Torrez’ argument that this Court should 

look at the results of the inquiry in a vacuum.  The “stop and inquiry” must 

be “reasonably related in scope” to the justification for the stop in the first 

place.  Otherwise, the officer’s conduct will offend the Fourth Amendment.   

Needless to say, the fact that Torrez’ conduct offended the Fourth 

Amendment does not mean that an immigration court later would lack 

personal jurisdiction over Frias; even an illegal arrest does not affect the 

immigration court’s in personam jurisdiction over the affected alien. See 

Lopez-Mendoza, 468 U.S. at 1039; Huerta-Cabrera, 466 F.2d at 761 n.5.  

Nor does it necessarily mean that the government will not be able to use 

Frias’ admission against him in any such removal proceeding because, as 

explained above at length, the exclusionary rule does not normally apply in 

removal proceedings.  But – and this is where Torrez’ argument goes off the 

rails – neither the validity of the immigration court’s personal jurisdiction 

over Frias nor the general inapplicability of the exclusionary rule in any such 

      Case: 14-10018      Document: 00512686350     Page: 67     Date Filed: 07/03/2014



 
 

57 
 

removal process changes the traditional Fourth Amendment analysis into 

Torrez’ conduct for this Bivens case. 

Torrez’ position is nothing but a variant on the idea that “a search [or 

seizure] unlawful at its inception may be validated by what it turns up,” an 

idea soundly rejected by the Supreme Court. See Wong Sun 371 U.S. at 484 

(citing to Byars, 273 U.S. at 29 and Di Re, 332 U.S. at 595; see also Byars, 

273 U.S. at 29 (“Nor is it material that the search was successful in revealing 

evidence of a violation of a federal statute.  A search prosecuted in violation 

of the Constitution is not made lawful by what it brings to light….”).  

Absent some intervening factor, the legality of Frias’ arrest depends directly 

upon the legality of the traffic stop that preceded it only moments before.  If 

Torrez lacked reasonable suspicion to stop the Truck – which he does not 

challenge on appeal – his subsequent warrantless arrest of Frias was 

unlawful, absent some intervening factor. C.f. Wong Sun v. United States, 

371 U.S. 471, 484 (1963) (holding that an unlawful entry invalidates a 

subsequent arrest); see also id. (“A contrary holding here would mean that a 

vague suspicion could be transformed into probable cause for arrest by 

reason of . . . conduct which the arresting officers themselves have 

provoked.”).   

      Case: 14-10018      Document: 00512686350     Page: 68     Date Filed: 07/03/2014



 
 

58 
 

The district court was right.  It found that material questions of fact 

exist regarding whether Torrez detained Frias after any suspicion of 

smuggling had been allayed or whether Frias committed an independent 

crime giving rise to probable cause by lying to Torrez about his immigration 

status. ROA. 1121 – 1122.  On account thereof, the court could not 

determine whether the arrest was purged of the taint of the initial seizure and 

summary judgment on qualified immunity was deemed inappropriate and 

properly denied.     

CONCLUSION 
 

Based upon the foregoing, Frias submits that this Court should affirm 

the district court opinion.  

s/ David Antón Armendáriz  
 
David Antón Armendáriz  
De Mott, McChesney, Curtright & 
Armendáriz, LLP  
800 Dolorosa, Suite 100  
San Antonio, Texas 78207-4559  
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Attorney for Plaintiff/Appellee 
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