
 
 
 
 UNITED STATES DISTRICT COURT 
 SOUTHERN DISTRICT OF TEXAS 
 LAREDO DIVISION 
 
 
 
NORA ISABEL LAM GALLEGOS 
individually and on behalf of the estate of 
Guillermo Arevalo Pedraza, deceased, and as 
next friend of P.A.L. and M.A.L., minor  
children,  

 
Plaintiff, 

 
v. 

 
UNITED STATES OF AMERICA, JANET 
NAPOLITANO, DAVID V. AGUILAR,  
ALAN BERSIN, MICHAEL J. FISHER, 
MICHAEL C. KOSTELNIK, ROBERT L. 
HARRIS, JOHN ESQUIVEL, DANIEL 
SCHAEFFER, RAMIRO RODRIGUEZ, 
MATTHEW LAMBRECHT, CHRISTOPHER 
W. BOATWRIGHT, and DOES 1-3,  
 

Defendants. 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)

 
 
 
 
 
 
 
 
Civil Action No. 5:14-CV-00136 

 
 

 
 
 

PLAINTIFF’S POSITION REGARDING REMAINING CLAIMS  
 
 

 Plaintiff submits this memorandum in response to the Court’s Order of March 11, 2020 

(ECF 61). In summary, Plaintiff acknowledges that her claims against the individual defendants 

under the U.S. Constitution are precluded by the Hernandez decision. Plaintiff has contacted 

defense counsel to arrange to file a stipulation to dismiss those claims with prejudice. 
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The remaining claim is against defendant Boatwright and the United States under the law of 

nations. Plaintiff requests an order that would get that claim in the proper procedural posture for 

any motion to dismiss that claim that those defendants might file. 

 

Counts Two through Seven 

 Plaintiff filed her Amended Complaint (ECF 43) on June 23, 2015. The Amended 

Complaint asserts seven claims against the various defendants. Counts two through seven allege 

claims against individual federal agents and officials under the U.S. Constitution, seeking relief 

under Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388 

(1971). 

 Plaintiff acknowledges that the recent decision in Hernandez v. Mesa, 140 S. Ct. 735 

(2020), renders Counts two through seven no longer viable. Accordingly, Plaintiff is amenable to 

entering into a stipulation with the affected defendants to dismiss those claims with prejudice. 

Plaintiff has today communicated that intention to counsel for those defendants. 

 

Count One 

 Count One of the Amended Complaint alleges a claim under the law of nations against 

defendants the United States and Boatwright. No defendant has responded to that Amended 

Complaint.1  

 
1 On March 26, 2020 defendant Boatwright filed a brief asking the Court to grant his previously 
filed motion to dismiss Plaintiff’s original Complaint. As permitted by the Court’s consolidated 
briefing Order (ECF 36), Plaintiff filed her Amended Complaint (ECF 43) on June 23, 2015. 
Defendant Boatwright has not responded to that amended complaint.  
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 Very briefly, Count One alleges that at the time of this incident the United States had in 

force a Rocking Policy which allowed border patrol field agents to treat the throwing of rocks at 

them as lethal force, regardless of imminent peril, thereby “justifying” the agents in responding 

with deadly force of their own. Am.Comp. ¶¶ 50-89. It further alleges that the United States is 

liable under international law for the unlawful conduct of defendant Boatwright in this particular 

incident. Id. at ¶ 133. Count One of the Amended Complaint alleges that both the policy and the 

conduct in this particular case violate the international jus cogens norm against extrajudicial 

killing. Id. at ¶¶ 109-115; 128-144. 

 Plaintiff will provide extensive briefing on this issue in response to any defense motion to 

dismiss the complaint. We briefly note that a district court recently held that the United States 

has no sovereign immunity to a jus cogens claim litigated against it in its own courts. Shimari v. 

Caci Premier Tech., Inc., 368 F. Supp. 3d 935 (E.D. Va. 2019).2 By definition, a jus cogens 

norm is one that is binding on the sovereign regardless of its consent, so the sovereign cannot 

immunize itself from such a claim. Id. at 963.  

 The government apparently contends that a Fifth Circuit panel decision in the Hernandez 

litigation resolved this immunity issue.3 Not so. The panel decision cited by the government was 

vacated when the Court of Appeals took the case en banc. The en banc Court badly fractured on 

 
2 Appeal dismissed, 775 F. App'x 758 (4th Cir. 2019), petition for cert. pending, No. 19-648 (S. 
Ct.). 
3 See Defendants’ Statement Regarding the Status of Plaintiff’s Claims, ECF 63, at 6.  
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this issue, rendering no decision that is binding here.4 The parties will undoubtedly brief the 

effect of that fractured result when the Court sets a briefing schedule on the government’s 

anticipated to dismiss Plaintiff’s amended complaint.  

 With respect to defendant Boatwright, the jus cogens nature of the claim means that, by 

definition, he was not acting within the course and scope of his employment within the meaning 

of the Westfall Act. See, e.g., Kashef v. BNP Paribas S.A., 925 F.3d 53, 61 (2d Cir. 2019) (“We 

are prohibited from deeming valid, for purposes of act-of-state deference, atrocities such as 

genocide, mass rape, and ethnic cleansing, which violate jus cogens norms.”); Yousuf v. 

Samantar, 699 F.3d 763, 776 (4th Cir. 2012) (“as a matter of international and domestic law, jus 

cogens violations are, by definition, acts that are not officially authorized by the Sovereign”). 

Again, Plaintiff will provide extensive briefing on this issue in response to any defense motion.  

 If the United States moves to substitute itself for Mr. Boatwright as a defendant in Count 

One, or certifies that he was acting within the course and scope of his employment, Plaintiff will 

oppose that substitution and/or certification. See, e.g., Williams v. U.S., 71 F.3d 502, 505 (5th 

 
4 Hearing the case en banc, three judges concluded there is “some force” to the argument that the 
United States has no sovereign immunity in its own courts to a jus cogens claim of an 
extrajudicial killing perpetrated by a U.S. Border Patrol agent, but that those plaintiffs had not 
properly preserved the issue for appeal. See Hernandez v. Mesa, 785 F.3d 117, 142 (5th Cir. 
2015) (en banc) (Haynes, J., concurring), vacated on other grounds, 137 S. Ct. 2003 (2017). A 
fourth judge agreed that the argument had force and that the Court should have decided the issue 
on the merits. Id. at 142–43 (Graves, J., concurring in part). The per curiam opinion rejected 
those plaintiffs’ jus cogens claim, but was totally silent on whether it was doing so on the merits 
or on procedural grounds. Id. at 119 (per curiam). Several concurring judges concluded on the 
merits that the United States has sovereign immunity against such claims. Id. at 128–32 (Jones, 
J., concurring). In a case currently on appeal in the Ninth Circuit, a district court held that the 
United States is immune from such claims. Perez v. United States, 2014 WL 4385473 at *5–7 
(S.D. Cal. Sept. 3, 2014), appeal pending No. 17-56610 (9th Cir.).  
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Cir. 1995) (“the Attorney General's certification of scope of employment under the Westfall Act 

is subject to judicial review”).  

 

Procedural Posture 

 Plaintiffs filed their Amended Complaint on June 23, 2015. Neither the United States nor 

defendant Boatwright has responded to that complaint. Nor has the United States moved to 

substitute itself as a defendant for Mr. Boatwright under Count One or certified that he was 

acting within the course and scope of his employment under the Westfall Act. 

 In order to position the case for the key legal issues discussed above, Plaintiff 

respectfully suggests that the Court set a deadline for defendants Boatwright and the United 

States to respond to the amended complaint and for the United States to make any certification 

under the Westfall Act and/or move to substitute itself for Mr. Boatwright as a defendant. We 

also suggest that the Court set an appropriate briefing schedule for any motions or certification. 

  

DATED: March 27, 2020    Respectfully submitted, 
    
      /s/ Steve D. Shadowen           
      STEVE D. SHADOWEN 
      Pennsylvania State Bar No. 41953 
      Admitted pro hac vice 

MATTHEW C. WEINER 
Pennsylvania State Bar No. 314453 
Admitted pro hac vice 
NICHOLAS W. SHADOWEN 
Admitted pro hac vice 
1135 W. 6th Street, Suite 125 
Austin, TX 78703 

`      (361) 882-1612 (telephone) 
      (361) 882-3015 (fax) 
      steve@hilliardshadowenlaw.com 
       

ATTORNEYS FOR PLAINTIFF  
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CERTIFICATE OF SERVICE 
 
 I hereby certify that I electronically filed the foregoing document with the Clerk of Court 

using the CM/ECF system which will send notification of such filing to the following parties: 

 
George Joseph Altgelt 
1720 Matamoros Street  
Laredo, TX 78040  
Attorney for Defendant Matthew Lambrecht 

 
Randolph Joseph Ortega 
Ellis & Ortega  
609 Myrtle  
Ste 100  
El Paso, TX 79901  
Attorney for Defendant Christopher W. Boatwright 
 
GLENN S. GREENE 
Torts Branch, Civil Division 
P.O. Box 7146, Ben Franklin Station 
Washington, D.C. 20044 
(202) 616-4143 (telephone) 
(202) 616-4314 (fax) 
glenn.greene@usdoj.gov  
Attorney for Defendants the United States of America, Janet 
Napolitano, David V. Aguilar, Alan Bersin, Michael J. Fisher, 
Michael C. Kostelnik, Robert L. Harris, John Esquivel, Daniel 
Schaefer, And Ramiro Rodriguez 
  
 
 

 
/s/ Steve D. Shadowen        
STEVE D. SHADOWEN 
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