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INTRODUCTION 

The Supreme Court’s recent decision in Hernandez v. Mesa, 140 S. Ct. 735 

(2020) (“Hernandez II”), does not support the denial of a Bivens claim here. The 

Hernandez II Court repeatedly tied its holding and analysis to the cross-border 

nature of the claim. That the plaintiff there was shot in Mexico made that case a 

“new context,” and elicited “special factors” that precluded a remedy.1   

Here, in contrast, Mr. Yañez was shot in the United States and the jury may 

reasonably conclude that he died here too.2 So Hernandez II now points in the 

opposite direction. For example, Hernandez II reasoned that Congress had denied a 

remedy under 42 U.S.C. §1983 to foreign nationals injured abroad by state 

officials, so likely wanted the courts to deny a remedy to similarly situated federal 

officials.3 Here, the opposite is true: if Mr. Yañez had been killed in exactly the 

same circumstances by a state agent §1983 would grant a remedy to this family, 

despite any potentially countervailing considerations of foreign relations or 

national security. So Congress clearly did not intend any such considerations to 

preclude a remedy. 

 
1 140 S. Ct. at 743-744, 744-745, 746-747. 
2 See Section I below; see also Brief for Plaintiffs-Appellants, DktEntry 11 
(“P.Br.”), at 22; Reply Brief for Plaintiffs-Appellants, DktEntry 29 (“P.ReplyBr.”), 
at 30; E.R.0891.  
3 140 S. Ct. at 747.  
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 2 

 Hernandez II also buttresses Plaintiffs’ claim against the United States 

under the law of nations.4 The Supreme Court noted that, in contrast to courts’ 

limited ability to infer a remedy under a statute or the Constitution, courts have 

“lawmaking authority” to “flesh[] out the remedies available for a common-law 

tort.”5 Applying the law of nations as federal common law, the court in Al Shimari 

v. Caci Premier Tech., Inc., 368 F. Supp. 3d 935 (E.D. Va. 2019), recently 

concluded that the United States has no sovereign immunity to jus cogens claims 

litigated against it in its own courts. Jus cogens norms are “created by international 

law, [are] binding on the federal government and enforceable in the federal courts, 

and the basic axiom that where there is a right, there must be a remedy leads to the 

conclusion that the government has waived its sovereign immunity with respect to 

alleged jus cogens violations.”6 

ARGUMENT 

I. THE SUPREME COURT EXPRESSLY LIMITED HERNANDEZ II 
TO CROSS-BORDER CLAIMS. 

Hernandez II does not undermine Plaintiffs’ Bivens claim because the jury 

may reasonably conclude that Mr. Yañez was shot and died in the United States. 

He was north of the international boundary when the lethal bullet struck him, and 

 
4 See Section III below.  
5 140 S. Ct. at 742.  
6 368 F. Supp. 3d at 958. 
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his lifeless body came to rest midway across that boundary.7 Defendants’ 

contention that he nevertheless somehow died in Mexico is founded on wholly 

unsupported assertions and is flatly contradicted by the autopsy report.8  

Viewed in the light most favorable to Plaintiffs, as they must be on this 

motion for summary judgment, these facts mean that Hernandez II is not 

dispositive. In finding a new context and special factors, the Court repeatedly tied 

its decision to the cross-border nature of the claim in that case. Every sentence of 

the first paragraph of the decision emphasizes that it applies only to cross-border 

shootings: 

We are asked in this case to extend Bivens v. Six Unknown 
Fed. Narcotics Agents, 403 U. S. 388 (1971), and create a 
damages remedy for a cross-border shooting. As we have 
made clear in many prior cases, however, the 
Constitution’s separation of powers requires us to exercise 
caution before extending Bivens to a new “context,” and a 
claim based on a cross-border shooting arises in a context 
that is markedly new. Unlike any previously recognized 
Bivens claim, a cross-border shooting claim has foreign 
relations and national security implications. In addition, 
Congress has been notably hesitant to create claims based 
on allegedly tortious conduct abroad. Because of the 
distinctive characteristics of cross-border shooting 
claims, we refuse to extend Bivens into this new field.9  

 

 
7 P.Br. at 22; P.ReplyBr. at 30; E.R.0891.  
8 This issue is treated in detail in Dist. Ct. ECF 196, at 3-4 & n.3.  
9 140 S. Ct. at 739 (emphasis added). 
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Regarding a “new context” the Court found a “world of difference” between 

“petitioners’ cross-border shooting claims” and the routine Bivens claims arising 

from injuries inflicted by federal law enforcement agents within the United 

States—claims that the Court expressly preserved in Ziglar v. Abbasi, 137 S. Ct. 

1843 (2017).10 Mr. Yañez was killed here, so this case is not in the Hernandez II 

world, but the Abbasi world, where the Court: 

did not cast doubt on the continued force, or even the 
necessity, of Bivens in the search-and-seizure context in 
which it arose. Bivens does vindicate the Constitution by 
allowing some redress for injuries, and it provides 
instruction and guidance to federal law enforcement 
officers going forward. The settled law of Bivens in this 
common and recurrent sphere of law enforcement, and the 
undoubted reliance upon it as a fixed principle in the law, 
are powerful reasons to retain it in that sphere.11  

 
 Decades of jurisprudence recognize a Bivens claim for injuries inflicted by 

federal law enforcement agents within the United States, including injuries to 

foreign nationals.12 Abbasi preserved that law, and Hernandez II did not disturb it, 

 
10 140 S. Ct. at 744. 
11 137 S. Ct. at 1856-57; see P.Br. at 64-65; P.ReplyBr. at 24-26. 
12 See, e.g., Chavez v. United States, 683 F.3d 1102, 1110 (9th Cir. 2012); Morales 
v. Chadbourne, 793 F.3d 208 (1st Cir. 2015); De La Paz v. Coy, 786 F.3d 367, 374 
(5th Cir. 2015); Martinez-Aguero v. Gonzalez, 459 F.3d 618, 620-25 (5th Cir. 
2006); Valdez-Ortega v. Does, 14 F.3d 52 (5th Cir. 1993). 
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so this case does not involve a “new context.” Accordingly, the analysis never 

reaches whether any “special factors” would preclude a Bivens remedy. 

Regardless, no special factors weigh against a Bivens remedy; instead, 

Hernandez II’s analysis shows that Congress did intend a remedy here. 

Concerning foreign relations, the Court concluded that “[a] cross-border 

shooting is by definition an international incident; it involves an event that occurs 

simultaneously in two countries and affects both countries’ interests.”13 “Mexico 

has an interest in exercising sovereignty over its territory,” and the two countries 

through diplomacy “have addressed cross-border shootings.”14 None of those 

observations apply where the injury occurred within the United States.  

Nor should this Court construct a legal regime that would provide a remedy 

to a U.S. citizen killed by a border patrol agent within the United States but deny 

one to a foreign national in the same circumstances. The Fifth Amendment forbids 

such a distinction.15 “[O]nce an alien enters the country, the legal circumstance 

changes, for the Due Process Clause applies to all ‘persons’ within the United 

 
13 140 S. Ct. at 744. 
14 Id. at 745. 
15 U.S. Const. amend. V (“nor shall any person be … deprived of life, liberty, or 
property without due process of law”).  
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States, including aliens, whether their presence here is lawful, unlawful, temporary, 

or permanent.”16  

A similar analysis applies even more forcefully with respect to “national 

security.” Hernandez II again tied consideration of that factor to the cross-border 

nature of the claim.17 The Court found “especially significant” that Congress had 

denied a remedy under 42 U.S.C. § 1983 to foreign nationals injured abroad by 

state agents.18 But the “leading example”19 provided by § 1983 cuts decisively the 

other way where a foreign national is killed within the United States—Congress 

provided a remedy in that statute, despite any national security implications, to 

“citizen[s] of the United States or other person[s] within the jurisdiction thereof.”20 

Indeed, when Congress enacted § 1983 in 1871, border security was provided by 

the state agents against whom the statute provided remedies.21 Another example 

that Hernandez II invoked—the FTCA—denies a remedy when foreign nationals 

 
16 Zadvydas v. Davis, 533 U.S. 678, 693 (2001); see also Plyler v. Doe, 457 U.S. 
202, 210 (1982); Wong Wing v. United States, 163 U.S. 228, 242 (1896).  
17 140 S. Ct. at 746.  
18 Id. at 747. 
19 Id.  
20 42 U.S.C. § 1983. 
21 See Hiroshi Motomura, Americans In Waiting: The Lost Story of Immigration 
and Citizenship In America (2006) 21-22 (“[f]or much of the 1800s, it was 
generally accepted that states could regulate immigration as long as they did not 
conflict with federal regulation of commerce or foreign affairs,” and “it was not 
until 1875 that Congress began to enact federal measures that would be 
immediately recognized today as immigration statutes”).  
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are injured abroad but provides one when they are injured here, again despite any 

potentially countervailing governmental interests.22 “These statutes form a pattern 

that is important for present purposes”23—they allow a remedy when a foreign 

national is injured in the United States, despite any alleged concerns of foreign 

relations or national security. 

The Supreme Court’s clarity on this issue is not surprising. In both 

Hernandez I and Hernandez II defense counsel and the Government expressly 

acknowledged that the victim’s family would have a Bivens remedy if he had been 

injured within the United States.24 The Government’s brief in Hernandez II was 

succinct: “the defining characteristic of this case is that it is not domestic,”25 and 

the “class of cases involving aliens injured abroad by Border Patrol agents by 

definition targets border-security activities distinct from the ordinary domestic 

 
22 140 S. Ct. at 748. 
23 Id. at 749. 
24 Hernandez v. Mesa, No. 15-118 (S. Ct.), Arg. Tr. Feb. 21, 2017, at 32, 40; 
Hernandez v. Mesa, No. 17-1678 (S. Ct.), Arg. Tr. Nov. 12, 2019, at 29. Cf. Nov. 
12, 2019, Arg. Tr. at 46 (Assistant Solicitor General waffling). 
25 Brief for the United States as Amicus Curiae Supporting Respondent, Hernandez 
v. Mesa, No. 17-1678, filed Sept. 30, 2019, at 15 (emphasis in original). 
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activities performed by law enforcement (including Border Patrol agents) in the 

United States.”26  

II. THE SUPREME COURT REAFFIRMED COURTS’ BROAD POWER 
TO PROVIDE REMEDIES UNDER FEDERAL COMMON LAW.  

Hernandez II buttresses Plaintiffs’ claim against the United States under the 

law of nations. The Court noted that inferring a remedy under a statute or the 

Constitution could upset the balance that the lawmaker may have struck in 

prohibiting certain conduct but withholding a private damages remedy.27 In 

contrast, “[t]his problem [of potentially upsetting that balance] does not exist when 

a common-law court, which exercises a degree of lawmaking authority, fleshes out 

the remedies available for a common-law tort.”28 Plaintiffs’ claim under the Alien 

Tort Statute is founded on the law of nations, which is federal common law.29  

 
26 Id. at 22 (emphasis in original). If Hernandez II were nevertheless construed to 
deny a Bivens remedy, the propriety of a claim under the Federal Tort Claims Act 
would become all the more apparent. P.Br. at 56-52; P.ReplyBr. at 20-24. The 
absence of a Bivens remedy would tip the balance of equities even more decidedly 
in Plaintiffs’ favor on equitable tolling of the FTCA statute of limitations. 
27 140 S. Ct. at 742.  
28 Id. 
29 P.Br. at 31 (quoting Sosa v. Alvarez Machain, 542 U.S. 692, 725-26 (2004)); see 
also The Paquete Habana, 175 U.S. 677, 700 (1900) (“[i]nternational law is part of 
our law”); Kadic v. Karadzic, 70 F.3d 232, 246 (2d Cir. 1995) (it is a “settled 
proposition” that “federal common law incorporates international law”). 
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Since the original briefing in this Court, the district court in Al Shimari v. 

Caci Premier Tech., Inc., 368 F. Supp. 3d 935 (E.D. Va. 2019),30 has confirmed 

that the United States has no sovereign immunity to jus cogens claims litigated 

against it in its own courts. The court comprehensively rejected the government’s 

assertion of sovereign immunity to an ATS claim, echoing the principles that 

Plaintiffs articulated here. The court recognized that international law generally 

provides that a state is immune from jus cogens claims litigated against it in the 

courts of another state,31 reflecting the respect that one sovereign owes to another 

and the need to prevent “global forum-shopping.”32 But those concerns simply “do 

not apply” when the sovereign is sued in its own courts.33 

Jus cogens norms are “created by international law, [are] binding on the 

federal government and enforceable in the federal courts, and the basic axiom that 

where there is a right, there must be a remedy leads to the conclusion that the 

government has waived its sovereign immunity with respect to alleged jus cogens 

violations.”34 The United States has agreed to forgo sovereign immunity “by 

joining the community of nations and accepting the law of nations.”35 

 
30 Appeal dismissed, 775 F. App'x 758 (4th Cir. 2019), petition for cert. pending, 
No. 19-648 (S. Ct.). 
31 368 F. Supp. 3d at 958. 
32 Id. 
33 Id. at 944 n. 4; see also P.Br. at 35; P. Reply Br. at 7-8. 
34 368 F. Supp. 3d at 958. 
35 Id. at 959; see also P.ReplyBr. at 3-4. 
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Moreover, “the international enforcement structure mandated by various 

multilateral agreements to which the United States is a party and envisioned by 

foreign and international courts requires the United States to submit to suit in its 

own courts for certain jus cogens violations.”36 “Indeed, ‘[a]lmost all international 

human rights declarations and treaties, including those that are binding on the 

United States, impose an obligation on the State to provide compensation for 

violations of rights that occur.’"37 

The absence of sovereign immunity inheres in the very nature of the jus 

cogens norms that Congress made enforceable under the ATS. Those norms are 

binding on the sovereign regardless of its consent, “and because the United States 

accepts the existence of jus cogens norms, it must also accept the conclusion that 

its immunity from suit is not categorical.”38 Citing this Court’s decision in 

Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 718 (9th Cir. 1992), the 

Al Shimari court concluded that “the peremptory status of jus cogens norms means 

that when sovereign immunity and jus cogens norms conflict, the sovereign 

immunity principle must give way.”39 That principle has long been held to 

preclude immunity for individuals facing criminal prosecution for jus cogens 

 
36 368 F. Supp. 3d at 960. 
37 Id. (citation omitted); see also P.Br. at 37-46; P.ReplyBr. at 4-6. 
38 368 F. Supp. 3d at 963 n. 13; see also P.Br. at 33-34; P.ReplyBr. at 4. 
39 368 F. Supp. 3d at 963; see also P.Br. at 33-34; P.ReplyBr. at 6. 
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violations.40 “[S]o too is a government unable to immunize itself from civil 

liability for such violations.”41  

Under international law, incorporated into federal common law, conduct that 

violates jus cogens norms is “not sovereign in nature.”42 Accordingly, “when the 

United States violates jus cogens norms, it is not acting as a state must, and the 

violative acts do not have the sovereign character necessary to confer immunity.”43 

Indeed, under U.S. domestic law, the People did not delegate to the federal 

government the authority to violate jus cogens norms. Having no authority to 

engage in such conduct, “the United States does not retain sovereign immunity” 

against those who were harmed by it.44 

 
40 368 F. Supp. 3d at 964. 
41 Id.  
42 Id. at 966.   
43 Id.; see also P.Br. at 34-37; P.Reply Br. at 6; Rahmatullah v. Ministry of 
Defence, [2017] UKSC 1, at ¶ 36 (Lady Hale) (Act of State doctrine does not 
shield torture because “such acts are not inherently governmental”); id. ¶ 77 (Lord 
Mance) (same); id. ¶ 96 (Lord Sumpton) (“a decision by the United Kingdom 
government to authorise or ratify torture or maltreatment” would be beyond its 
authority and “could not therefore be an act of state”).  
44 368 F. Supp. 3d at 968. Based on “contemporary and historical practice, 
including many Supreme Court decisions,” the Al Shimari court rejected the 
government’s assertion that its waiver of sovereign immunity must be “express.” 
Id. at 952 n. 6. Regardless, Plaintiffs here showed that the presumption against 
waiver is merely a canon of statutory construction, which is counter-balanced by 
the offsetting canon requiring constructions that avoid conflict with international 
law. See P.Br. at 5-51-56; P.ReplyBr. at 9-13. 
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“This structure for civil enforcement, including waiver of sovereign 

immunity in a state's own courts, also dovetails with Congress’s original intent in 

passing the ATS. This statute was passed after ‘substantial foreign-relations 

problems’ were caused by the ‘inability of the central government to ensure 

adequate remedies for foreign citizens’ under the Articles of Confederation.”45 

CONCLUSION 

For the reasons stated above and in Plaintiffs’ principal briefs, the Court 

should reverse the district court’s decisions. 

 

Dated: March 18, 2020           Respectfully Submitted, 

/s/ Steve D. Shadowen    
Steve D. Shadowen 
Matthew Charles Weiner 
HILLIARD SHADOWEN LLP 
1135 W. 6th Street 
Suite 125 
Austin, TX 78703 

 
Gerald Singleton 
Brody A. McBride 
Singleton Law Firm 
450 A Street, 5th Floor 
San Diego, CA 92101 

 
45 368 F. Supp. 3d at 962 n. 12 (quoting Jesner v. Arab Bank, PLC, 138 S. Ct. 
1386, 1396 (2018)); see also P.Br. at 48-49; P.ReplyBr. at 3-4. 
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