
No.

In the Supreme Court of the United States

ALEJANDRO GARCIA DE LA PAZ,

Petitioner,

v.

JASON COY AND MARIO VEGA,

Respondents.

DANIEL FRIAS,

Petitioner,
v.

ARTURO TORREZ,

Respondent.

On Petition for a Writ of Certiorari to the United
States Court of Appeals for the Fifth Circuit

PETITION FOR A WRIT OF CERTIORARI

DAVID ANTON ARMENDARIZ

De Mott McChesney Curtright
& Armendariz LLP

800 Dolorosa St. Suite 100
San Antonio, TX 78207
(210) 547-2679

EUGENE R. FIDELL

Yale Law School
Supreme Court Clinic
127 Wall Street
New Haven, CT 06511
(203) 432-4992

CHARLES A. ROTHFELD

Counsel of Record
ANDREW J. PINCUS

PAUL W. HUGHES

MICHAEL B. KIMBERLY

Mayer Brown LLP
1999 K Street, NW
Washington, DC 20006
(202) 263-3233
crothfeld@

mayerbrown.com

Counsel for Petitioners



QUESTION PRESENTED

Whether a cause of action challenging violation of
the Fourth Amendment under Bivens v. Six Unknown
Named Agents of Federal Bureau of Narcotics, 403 U.S.
388 (1971), is categorically unavailable to un-
documented immigrants who have been subjected to
illegal searches and seizures.
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PETITION FOR A WRIT OF CERTIORARI

Petitioners Alejandro Garcia de la Paz and Daniel
Frias respectfully petition for a writ of certiorari to re-
view the judgment of the United States Court of Ap-
peals for the Fifth Circuit in this case.

OPINIONS BELOW

The decision of the court of appeals (App., infra, 1a-
24a) is reported at 786 F.3d 367. The decision of the
district court in the case of petitioner Garcia (App., in-
fra, 25a-62a) is reported at 954 F. Supp. 2d 532; the
decision of the district court in the case of petitioner
Frias (App., infra, 63a-81a) is unreported but available
at 2013 U.S. Dist. LEXIS 15864.

JURISDICTION

The judgment of the Fifth Circuit was entered on
May 14, 2015. That court denied a petition for rehear-
ing en banc over four dissents on Oct. 14, 2015. App.,
infra, 82a-88a. This Court’s jurisdiction rests on 28
U.S.C. § 1254(1).

CONSTITUTIONAL PROVISION INVOLVED

The Fourth Amendment to the U.S. Constitution
provides:

The right of the people to be secure in their
persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not
be violated, and no warrants shall issue, but
upon probable cause, supported by oath or af-
firmation, and particularly describing the place
to be searched, and the persons or things to be
seized.

STATEMENT

In these cases, petitioners were stopped and ar-
rested by U.S. law enforcement officials solely because
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of their Hispanic appearance, an act that plainly vio-
lated the Fourth Amendment. When petitioners
brought suit challenging those unconstitutional
searches and seizures pursuant to Bivens v. Six Un-
known Named Agents of Federal Bureau of Narcotics,
403 U.S. 388 (1971), however, the Fifth Circuit held
that an action under Bivens is categorically unavaila-
ble to petitioners solely because they were undocu-
mented immigrants at the time of the stops.

This Court should review that decision. Because
these cases involve what the Fifth Circuit judges who
dissented from the denial of rehearing correctly charac-
terized as “routine domestic searches, seizures, and ar-
rests by federal law enforcement officers” (App., infra,
87a (Prado, J., dissenting)), the holding below is flatly
inconsistent with Bivens itself. The Fifth Circuit’s deci-
sion also reflects a broader misunderstanding of this
Court’s subsequent holdings applying the Bivens doc-
trine. And that ruling “puts [the Fifth Circuit] in con-
flict with another Circuit”; although the Second Circuit
has “allowed a group of undocumented immigrants to
bring Bivens claims against federal officials,” “[t]he
panel’s opinion in [these] case[s] * * * reaches the op-
posite conclusion.” Id. at 87a-88a. For these reasons,
the Fifth Circuit’s “decision to take the extraordinary
step of denying Bivens remedies for routine traffic
stops and arrests to an entire class of people” warrants
this Court’s consideration. Id. at 88a.

A. Factual background

The petitioners in these cases are undocumented
immigrants who, it must be assumed on the current
state of the record, were stopped by federal agents
without probable cause solely because of their Hispanic
appearance, in violation of the Fourth Amendment.
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1. Petitioner Daniel Frias and a passenger “were
driving on a highway in Abilene, Texas over 250 miles
away from the Mexican border. * * * Frias was abiding
by all traffic laws [and] there was nothing suspicious
about the vehicle he was driving.” App., infra, 64a.
When Frias drove past respondent Arturo Torrez, a
Customs and Border Protection officer, Torrez initiated
a traffic stop; the complaint alleges “that Torrez’ only
reason for pulling [Frias] over was his Hispanic ap-
pearance.” Ibid.1

“Once stopped, Torrez approached Frias’ truck
from the passenger side and asked in Spanish whether
Frias had any identification. Frias presented a valid
New Mexico driver’s license to Torrez. Torrez proceed-
ed to walk around to the driver’s side and told Frias to
put his hands out of the window, which Frias did. Tor-
rez then handcuffed Frias * * * .” App., infra, 64a. Ul-
timately, “Torrez pulled Frias from the truck and
placed him in the Customs and Border Protection
(‘CBP’) vehicle and departed the scene.” Id. at 64a-65a.
The complaint alleges that Frias “was stopped and ar-
rested because of his Hispanic appearance as part of a
regular pattern and practice of CBP patrol agents in
Texas,” “describ[ing] other instances in which Officer
Torrez stopped and interrogated Hispanic individuals
without reasonable suspicion.” Id. at 65a.

Ultimately, Frias brought this suit challenging the
stop and arrest. In relevant part, the action stated a
claim under Bivens against Torrez in his individual ca-

1 The court of appeals stated that Torrez stopped the vehicle be-
cause “he noticed what looked like bodies lying in the backseat.”
App., infra, 3a. But on a motion to dismiss, there is no basis for re-
lying on this assertion, which does not appear in the complaint.
There were, in fact, no “bodies” in the back seat.
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pacity, asserting that the “unlawful seizure” violated
the Fourth Amendment. App., infra, 65a.

The district court denied Torrez’s motion to dis-
miss. At the outset, the court rejected respondent’s con-
tention that suit was barred by the Immigration and
Nationality Act (“INA”), 8 U.S.C. §1101 et seq. As the
court explained, “[a]ll claims in [Frias’] complaint rest
entirely on the stop and arrest that took place on April
28, 2010; there are no claims resulting from any re-
moval proceedings or any other action by an agent of
the Attorney General. Frias avers, and Defendants do
not refute, that there is not even a pending removal
proceeding pending against him.” App., infra, 69a.2

Thus, the court concluded, “because Frias complains
only of alleged constitutional violations to support each
of his claims and his claims do not involve removal or
immigration enforcement actions, * * * [the INA] does
not divest this Court of subject matter jurisdiction.” Id.
at 69a-70a.

The court then turned to Torrez’s argument that
the Bivens claim was precluded under Wilkie v. Rob-
bins, 551 U.S. 537, 550 (2007), which in specified cir-
cumstances looks, in determining the availability of a
claim under Bivens, to whether there is an “‘alterna-
tive, existing process for protecting’” the constitutional
interest at issue or “‘special factors counseling hesita-
tion’” in the judicial recognition of a remedy. App., in-
fra, 70a. As to the first of these considerations, the
court found that the INA “‘does not govern the specific
claims at issue (that is, constitutional violations that
preceded removal proceedings).’” Id. at 71a (citation
omitted). Instead, “[t]he alleged constitutional violation

2 As the court of appeals subsequently noted, “Frias’s immigra-
tion proceedings have been terminated.” App., infra, 3a.
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preceded any removal actions or decisions and there-
fore, without a Bivens action, Frias would have no ave-
nue to seek redress. * * * Therefore, Frias’ Bivens ac-
tion against Torrez does not appear foreclosed under
the first consideration in Wilkie.” Ibid.

As to the second Wilkie factor, the court explained
that, “to the extent there was any immigration en-
forcement action by Torrez against Frias, it necessarily
occurred after the alleged constitutional violations that
form the sum and substance of his claims.” Ibid. The
court concluded: “In other words, Congress’ plenary
power over immigration enforcement does not operate
as a bar to Frias’ Bivens action in this instance because
there is no indication that Frias’ alleged injury was
sustained as a result of, or even in connection with,
any immigration enforcement action by Torrez or the
federal government.” Ibid. Accordingly, the court al-
lowed Frias’ Bivens action to proceed.

2. The facts of the second action are very similar.
Petitioner Alejandro Garcia de la Paz was a passenger
in the front seat of a Ford 150 truck that also carried
two other passengers. According to the complaint’s al-
legations, “this kind of truck is ‘extremely common in
Texas’”; “[t]he Truck was not altered in any way or for
any special purpose—for example, to carry heavy
loads—and the Truck’s windows were not tinted to ob-
scure visibility”; and “the Truck was traveling in ac-
cordance with applicable state traffic rules and regula-
tions.” App., infra, 26a. Customs and Border Patrol
agents Jason Coy and Mario Vega, respondents here,
stopped the truck as the occupants were returning
from work near Vanderpool, Texas, “more than 100
miles from the Mexican border.” Id. at 27a. As in the
Frias case, respondents stopped the vehicle “‘based
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principally upon their perception that the Truck had a
Hispanic driver and other Hispanics inside.’” Ibid.

The complaint continues that, after respondent Ve-
ga asked whether the vehicle’s occupants were United
States citizens,3 respondent Coy “opened the passenger
door, grabbed [petitioner] by the upper arm, pulled him
out of the Truck and directed him to Coy’s patrol car.
* * * [Petitioner] asserts that the Agents did not have a
warrant for his arrest or any reason to believe [peti-
tioner] was likely to escape before an arrest warrant
could be obtained. * * * The Complaint alleges that Coy
and Vega never searched the Truck for drugs or con-
traband; communicated with their agency to determine
whether the agency had any information relating to
Plaintiff or the Truck; or undertook any investigation
specific to Plaintiff.” App., infra, 28a.

In this case, as in that of petitioner Frias, Garcia
brought suit against the agents under Bivens, assert-
ing a violation of the Fourth Amendment. And here,
too, the district court, in relevant part, denied the
agents’ motions to dismiss and for summary judgment
regarding the Bivens claim. App., infra, 25a-26a.4 The
court explained that “the claims in this case did not
stem from the deportation process; the alleged consti-
tutional violations of which [petitioner] complains pre-
ceded the initiation of deportation proceedings.” Id. at

3 Although the record does not reveal Garcia’s answer (App., in-
fra, 4a & n.2), the immigration proceedings against him have been
closed. See id. at 5a.

4 Separately, in addressing respondents’ defense of qualified im-
munity, the court found that the complaint adequately alleged a
Fourth Amendment violation: petitioner “alleges that Coy and Ve-
ga stopped the Truck solely on the basis of the occupants’ ethnici-
ty, which is not sufficient to furnish reasonable suspicion.” App.,
infra, 46a.
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34a. And the court noted that, unlike other cases in
which Bivens remedies were unavailable, “[h]ere, by
contrast, no alterative remedial process has been in-
voked.” Id. at 35a. The court therefore allowed the
Bivens claim to go forward.

B. The decision below

1. The Fifth Circuit reversed, holding categorically
that undocumented immigrants may not assert claims
for unconstitutional searches, seizures, and arrests un-
der Bivens. App., infra, 1a-24a.5 The court began by
opining that it was not dispositive that the claims in
this case and in Bivens each arose out of the Fourth
Amendment: “Instead of an amendment-by-amend-
ment ratification of Bivens actions, courts must exam-
ine each new context—that is, each new ‘potentially re-
curring scenario that has similar legal and factual
components.’” Id. at 8a (citation omitted). The court re-
garded the relevant context in this case as that of
“claims against border patrol agents for unlawful stops
and arrests” (id. at 9a), and found that “past cases
have not decided whether Bivens extends to claims
arising from civil immigration apprehensions and de-
tentions, other than those alleging unconstitutionally
excessive force.” Id. at 13a. The court of appeals there-
fore turned to apply the Wilkie factors—whether there

5 The court of appeals intimated, but did not decide, that re-
spondents would have qualified immunity from the claims resting
on their arrest of petitioners because respondents would have had
reason to believe that petitioners were in the United States un-
lawfully. App., infra, 4a-5a n.2 & 7a n.3. But the court said noth-
ing in this regard about the initial stop and seizure of petitioners,
which it must be assumed was motivated solely by their Hispanic
appearance. The decision below therefore was premised on the
understanding that the complaints properly pled a violation of the
Fourth Amendment.
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is an existing, alternative remedy or special factors
counseling hesitation in recognition of a damages rem-
edy—and found that the claims here fail both prongs of
this inquiry. Id. at 14a.

As to the first prong, the court held that “the INA
comprises just such an elaborate remedial scheme,”
and therefore “precludes creation of a Bivens remedy.”
App., infra, 15a. This is so, the court opined, because
“the INA intricately prescribes removal procedures”;
“includes provisions specifically designed to protect the
rights of illegal aliens”; provides that “evidence seized
under egregious circumstances may be suppressed” in
removal proceedings; and “maintains its own standards
of conduct” for agents, who “may be prosecuted crimi-
nally for violating aliens’ rights against excessive
force.” Id. at 15a-17a. Although the court recognized
that the INA “does not provide a damages remedy
against individual agents,” it held that “[t]he INA need
not provide an exact equivalent to Bivens” and that
“‘Congress has provided what it considers adequate
remedial mechanisms for constitutional violations.’” Id.
at 17a-18a (quoting Schweiker v. Chilicky, 487 U.S.
412, 423 (1988)).

In addition, the Fifth Circuit found that “‘special
factors’ also counsel against extending Bivens liability
to this new context.” App., infra, 20a. These “special
factors unique to the immigration context” include
“that a Bivens remedy ‘is unlikely to provide signifi-
cant, much less substantial, additional deterrence’” be-
cause “[a]gency norms * * * are closely tailored to con-
form with constitutional standards.” Id. at 21a (citation
omitted). The court added that, in its view, “[w]hen the
victims of an illegal stop and arrest are removable al-
iens, the damages available in a Bivens action would be
minimal” ( ibid.), and “the aliens’ ultimate remedies lie
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in pursuing termination of removal proceedings
through the INA’s many available avenues.” Id. at 22a.
The court concluded that even “[t]hese speculative ben-
efits [would] come at significant costs,” such as the
possibility of “deter[ring] agents from vigorous en-
forcement and investigation of illegal immigration,”
which would “likely preclude many of the mass arrests
that are critical to immigration enforcement.” Ibid. The
court also noted that “immigration policy and enforce-
ment implicate serious separation of powers concerns.”
Id. at 23a. The Fifth Circuit therefore concluded that
“the costs of judicially creating a new Bivens remedy
significantly outweigh any largely conjectural bene-
fits.” Id. at 24a.

2. Four judges dissented from the denial of rehear-
ing en banc. App., infra, 82a-83a. Writing for three of
these judges, Judge Prado expressed the view that “the
issue raised in this case is an important one” and “dis-
agree[d] with the panel’s reading of the relevant case
law.” Id. at 84a.

As Judge Prado explained, “the first step in as-
sessing whether a Bivens remedy is available is to de-
termine whether allowing a Bivens action to proceed
would extend Bivens to a ‘new context.’” App., infra,
84a (quoting Ashcroft v. Iqbal, 556 U.S. 662, 675
(2009)). “Where the legal and factual components of a
case fall within the ‘core holding of Bivens,’ [Correc-
tional Servs. Corp. v.] Malesko, 534 U.S. [61,] 67
[(2001)], the context is not ‘new’ and a Bivens action
may proceed.” Id. at 84a-85a.

Here, Judge Prado continued:

[T]he claims asserted by [petitioners] * * * are
squarely within the holding of Bivens. In
Bivens, the Supreme Court permitted a suit for
damages by a plaintiff who alleged that federal
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law enforcement officers violated the Fourth
Amendment when they entered his residence,
searched through his belongings, and detained
him. Bivens, 403 U.S. at 389-90. Without quali-
fication, the Supreme Court stated that “dam-
ages may be obtained for injuries consequent
upon a violation of the Fourth Amendment by
federal officials” and that “[h]istorically, dam-
ages have been regarded as the ordinary reme-
dy for an invasion of personal interests in lib-
erty.” Id. at 395. The claims at issue here—
which stem from routine stops, searches, and
arrests by federal law enforcement officers—fit
well within this holding.

App., infra, 85a. Judge Prado added that decisions of
other circuits that rejected Bivens claims by undocu-
mented immigrants did not “involve[] the type of rou-
tine domestic searches, seizures, and arrests by federal
law enforcement officers at issue in this case and in
Bivens.” Id. at 87a.

Moreover, Judge Prado explained that “the panel’s
opinion unnecessarily puts us in conflict with another
circuit.” App., infra, 87a. As he explained, in Turkmen
v. Hasty, 789 F.3d 218, 234 (2d Cir. 2015), “the Second
Circuit allowed a group of undocumented immigrants
to bring Bivens claims against federal officials.” Ibid.
There, Judge Prado continued, the Second Circuit

reasoned that ‘the Fourth Amendment is at the
core of the Bivens jurisprudence, as Bivens it-
self concerned a Fourth Amendment claim …
for the defendants’ use of unreasonable force
without probable cause, resulting in plaintiff’s
unlawful arrest.’ Id. The panel’s opinion in our
case, however, reaches the opposite conclu-
sion—holding that a Bivens remedy is unavail-
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able to undocumented immigrants challenging
stops and arrests in violation of the Fourth
Amendment.

Ibid. (ellipses in original).

Accordingly, Judge Prado expressed the view that
“the decision to take the extraordinary step of denying
Bivens remedies for routine traffic stops and arrests to
an entire class of people warrants review by the entire
court.” App., infra, 88a.

REASONS FOR GRANTING THE PETITION

The decision below should not stand. As we will
explain, the various rationales offered by the Fifth Cir-
cuit do not distinguish these cases from Bivens itself,
while reflecting a profound misunderstanding of this
Court’s broader Bivens doctrine that threatens to con-
fuse the law in significant respects. Unsurprisingly,
that decision also conflicts with the holding of another
court of appeals. And it leaves without any remedy
people who have been harmed by “routine stops,
searches and arrests” that violate the Constitution.
App., infra, 85a (Prado, J., dissenting). As Justice Har-
lan put it in Bivens, “it is important, in a civilized soci-
ety, that the judicial branch of the Nation’s govern-
ment stand ready to afford a remedy in these circum-
stances.” 403 U.S. at 411 (Harlan, J., concurring in the
judgment). Further review of the decision below ac-
cordingly is warranted.

A. The decision below contravenes this
Court’s precedent.

To begin with, the holding below is inconsistent
with this Court’s decisions: In all material respects,
this case is identical to Bivens itself. Both cases in-
volved what might be termed plain-vanilla cases of
“federal agents acting under color of federal law, [who]
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subjected [the plaintiff] to a search and seizure con-
travening the requirements of the Fourth Amend-
ment.” Bivens, 403 U.S. at 398 (Harlan, J., concurring
in the judgment); see id. at 389 & n.1 (majority opin-
ion). Thus, even if it is assumed that “the Bivens reme-
dy is an extraordinary thing that should rarely if ever
be applied in new contexts” (Arar v. Ashcroft, 585 F.3d
559, 571 (2d Cir. 2009) (en banc) (internal quotation
marks omitted)), this case “stands firmly within a fa-
miliar Bivens context,” as “the Fourth Amendment is
at the core of Bivens jurisprudence.” Turkmen, 789
F.3d at 235, 237. For that reason alone, the Fifth Cir-
cuit’s decision, which holds a Bivens action unavailable
to contest “routine domestic searches, seizures, and ar-
rests by federal law enforcement officers” (App., infra,
87a (Prado, J., dissenting)), is in obvious tension with
this Court’s doctrine. If such a dramatic departure
from Bivens is appropriate, it should be this Court that
says so.

The Fifth Circuit nevertheless denied petitioners
here a Bivens remedy for two reasons: it believed that
an adequate, alternative remedy was available; and it
found “special factors” that counseled hesitation in the
recognition of a judicial remedy. See App., infra, 14a.
But even viewed on their own terms and disregarding
that this case falls within the Bivens “context,” both of
these rationales misunderstand this Court’s decisions;
if allowed to stand, they will confuse a significant area
of the law.

1. Alternative remedies.

a. “[T]he core holding of Bivens” was that, in speci-
fied circumstances, “a claim for money damages
[should be available] against federal officers who abuse
their constitutional authority.” Correctional Servs.
Corp. v. Malesko, 534 U.S. 61, 67 (2001). See Bivens,
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403 U.S. at 397. Accordingly, there is no need for suit
under a Bivens theory when there is “an adequate ‘al-
ternative, existing’” remedy. Minneci v. Pollard, 132 S.
Ct. 617, 623 (2012). And the Court has made clear that
this alternative remedy need not be identical, or fully
as complete, as a Bivens suit for money damages to
preclude implication of a direct constitutional action.
See Chilicky, 487 U.S. at 429; Bush v. Lucas, 462 U.S.
367, 388 (1983).

But in every case where the Court has invoked this
rule to deny a Bivens claim, it has relied on the exist-
ence of a remedy that either directly provided compen-
sation for the constitutional violation or remedied the
injury inflicted by that violation; in all of these cases,
the availability of some measure of damages, even if
not to a fully compensatory degree, was essential to the
decision to preclude a Bivens action. See, e.g., Minneci,
132 S. Ct. at 625 (“[T]he question is whether, in gen-
eral, state tort law remedies provide similar incentives
for potential defendants to comply with the Eighth
Amendment while also providing roughly similar com-
pensation to victims of violations.”); Chilicky, 487 U.S.
at 425 (“Congress, however, has not failed to provide
meaningful safeguards or remedies for the rights of
persons situated as respondents were. Indeed, the sys-
tem for protecting their rights is, if anything, consider-
ably more elaborate than the civil service system con-
sidered in Bush.”); Bush, 462 U.S. at 388 (“If the em-
ployee prevailed in the administrative process or upon
judicial review, he was entitled to reinstatement with
retroactive seniority. * * * He also had a right to full
backpay, including credit for periodic within-grade or
step increases and general pay raises during the rele-
vant period, allowances, differentials, and accumulated
leave.”).
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Here, in holding that an “alternative process” ex-
ists to remedy the challenged constitutional violations,
the Fifth Circuit identified “the INA [as] compris[ing]
just such an elaborate remedial scheme” that “pre-
cludes creation of a Bivens remedy.” App., infra, 15a.
In particular, the court noted that the INA “intricately
prescribes removal procedures”; “includes provisions
specifically designed to protect the rights of illegal al-
iens,” including limits on searches and arrests and the
possibility that “evidence seized under egregious cir-
cumstances may be suppressed”; and “maintains its
own standards of conduct,” so that “[a]gents may be
prosecuted criminally for violating aliens’ rights
against excessive force.” Id. at 15a-17a.

b. This line of analysis, however, is wrong in two
respects.

First, most of these provisions are not “remedial” in
the relevant sense at all. The statutory provisions gov-
erning border patrol arrests are prophylactic rules de-
signed to prevent deprivations of constitutional rights
from occurring in the first place; they provide no rec-
ompense to those whose rights have in fact been violat-
ed. Nor do the procedures for investigating violations.
The only arguable exception is the opportunity that
undocumented aliens have to seek exclusion of unlaw-
fully seized evidence from removal proceedings in
“egregious” cases, but this rule does not come from
“[c]ongressional attention to problems that have arisen
in the administration” of immigration law (Chilicky,
487 U.S. at 425); it is a mandatory rule of constitution-
al law. See INS v. Lopez-Mendoza, 468 U.S. 1032,
1050-1051 (1984).

Second, and more fundamentally, the approach
taken by the decision below rests on a misunderstand-
ing that confuses apples with oranges. Petitioners are
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complaining about a Fourth Amendment violation that
led to their unlawful stop and detention, what Bivens
referred to as “an invasion of personal interests in lib-
erty” (403 U.S. at 395); the removal procedures invoked
by the Fifth Circuit concern the entirely separate ques-
tion of whether an undocumented person may be re-
moved from the United States. Those procedures are
wholly immaterial to petitioners, whose immigration
proceedings have been closed.

In fact, precisely the same arguments that were
embraced by the Fifth Circuit in this case either were
or could have been pressed in Bivens. The Department
of Homeland Security may “maintain[] its own stand-
ards of conduct,” train its agents, “review alleged
Fourth Amendment violations,” and prosecute agents
who use excessive force (App., infra, 17a)—but all of
that doubtless was equally true of the federal agency
and agents involved in Bivens. Although the INA may
offer “intricate[]” procedures to govern removal pro-
ceedings, federal criminal law and the Constitution it-
self establish precisely parallel procedures to govern
the criminal trial that Bivens could have faced as a
consequence of the illegal search in his case. And alt-
hough evidence may be excluded from removal proceed-
ings in “egregious” cases of Fourth Amendment viola-
tions, that of course is just as true in criminal trials.
See Weeks v. United States, 232 U.S. 383, 398 (1914)
(recognizing the exclusionary rule in federal courts).6

6 In fact, petitioners here would have been less protected by the
exclusionary rule than Bivens would have been, as the exclusion-
ary rule applies in the immigration context only to Fourth
Amendment violations that are “egregious” and “might transgress
notions of fundamental fairness and undermine the probative val-
ue of the evidence obtained.” INS. v. Lopez-Mendoza, 468 U.S.
1032, 1050-51 (1984).
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All these procedures are simply beside the point for
present purposes, as they were in Bivens, because they
offer no remedy for the challenged constitutional viola-
tion, which is the deprivation of Fourth Amendment
rights.

Thus, as Justice Harlan put it in Bivens, in these
circumstances “the ‘exclusionary rule’ is simply irrele-
vant. For people in Bivens’ shoes, it is damages or
nothing.” 403 U.S. at 410 (Harlan, J., concurring in the
judgment). In short, “it is apparent that some form of
damages is the only possible remedy for someone in
Bivens’ alleged position” (id. at 409-410)—and precise-
ly the same thing is true of petitioners in this case.

Here, the undeniable fact is that the INA process
was not designed to provide a cause of action to remedy
constitutional violations, and nothing in the INA offers
an alternative process by which petitioners can seek
any measure of recompense for the denial of their
Fourth Amendment rights. The INA is a set of provi-
sions governing the admission into and exclusion from
the United States of foreign citizens.7 When alleging il-
legal arrest, the very most such a person can hope for
is the exclusion of evidence and the termination of re-
moval proceedings. See Diaz-Bernal v. Myers, 758 F.
Supp. 2d 106, 123 (D. Conn. 2010) (“The immigration
judge here similarly could not have afforded the plain-

7 Complaints that an immigration agent acted illegally in the
course of an arrest are almost totally irrelevant to removal pro-
ceedings. See INS v. Lopez-Mendoza, 468 U.S. 1032, 1040 (1984)
(“[T]he mere fact of an illegal arrest has no bearing on a subse-
quent deportation proceeding” (emphasis added) (internal quota-
tion marks and brackets omitted)). “[A] deportation hearing is in-
tended to provide a streamlined determination of [an alien's] eli-
gibility to remain in this country, nothing more.” Id. at 1039 (em-
phasis added).
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tiffs substantive relief on their [Bivens] claims. The
most the immigration judge could do was suppress the
illegally obtained evidence.”). If this sort of exclusion-
ary rule were sufficient to protect and defend constitu-
tional rights, Bivens would have been decided the other
way.

In these cases, petitioners seek a remedy only for
the violation of the Fourth Amendment and the depri-
vation of their personal interest in liberty. The remedi-
al scheme that the Fifth Circuit identified below does
not compensate persons in petitioners’ position for this
injury.

2. Special factors counseling hesitation.

The other basis for the holding below was the Fifth
Circuit’s belief that “‘special factors’ also counsel
against extending Bivens liability to this new context.”
App., infra, 20a. Here, the court invoked “factors
unique to the immigration context.” Ibid. These, prin-
cipally, were the court’s view that “it appears that a
Bivens remedy ‘is unlikely to provide significant, much
less substantial, additional deterrence’” of constitu-
tional violations like those in these cases (App., infra,
20a (citation omitted)), or “provide meaningful com-
pensation to the victims” of such violations (id. at 21a);
and that any benefits would “come at significant costs.”
Id. at 22a. Neither proposition withstands scrutiny.

a. The suggestion that constitutional violations al-
ready are deterred by agency “regulations” and
“norms” is, in this context, insubstantial. Precisely the
same argument could have been made in Bivens or, in-
deed, in virtually any case where the contention is that
federal agents violated constitutional rights in the
course of their official conduct; surely, the government
would not deny that all federal agencies have “norms”
that encourage compliance with the Constitution. This
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is hardly a “special factor” unique to the immigration
context.

The related suggestion that undocumented immi-
grants in petitioners’ situation will not obtain “mean-
ingful compensation” is entirely speculative, often will
be wrong (it assumes the plaintiff is in fact removable),
and rests at bottom on the assertion that “the aliens’
ultimate remedies lie in pursuing termination of re-
moval proceedings through the INA’s many available
avenues” (App., infra, 22a)—which, for the reasons we
have explained, simply assumes away the constitu-
tional violation that is the basis for petitioners’ suits.

b. The court below lists among the “significant
costs” of a Bivens remedy the prospect that the possi-
bility of liability might “deter agents from vigorous en-
forcement and investigation of illegal immigra-
tion.”App., infra, 22a. But, of course, precisely the
same sort of argument also could have been made in
Bivens—where it could have been said that the pro-
spect of liability would deter vigorous enforcement of
the narcotics laws—or, indeed, in any case involving
federal law enforcement agents. Such an argument is
insupportable: In fact, “[t]he purpose of Bivens is to de-
ter individual officers from committing constitutional
violations.” Malesko, 534 U.S. at 70. The Fifth Circuit’s
contrary view, which appears to be premised on the be-
lief that it is a good thing for federal officers to be able
to violate the Constitution without fear of the conse-
quences, is surely wrong.

The court of appeals also noted that “immigration
policy and enforcement implicate serious separation of
powers concerns.” App., infra, 23a. But here, the Fifth
Circuit entirely disregarded this Court’s repeated hold-
ings, for more than a century, that noncitizens who are
present in this country are entitled to the full protec-
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tion of the Constitution. See Zadvydas v. Davis, 533
U.S. 678, 693 (2001); Plyler v. Doe, 457 U.S. 202, 211-
12 (1982); Mathews v. Diaz, 426 U.S. 67, 77 (1976);
Wing v. United States, 163 U.S. 228, 243 (1896); Yick
Wo v. Hopkins, 118 U.S. 356, 369 (1886). There is every
reason to believe that this principle applies with full
force to the Fourth Amendment protections at issue in
this case. See INS v. Lopez-Mendoza, 468 U.S. 1032
(1984) (assuming Fourth Amendment applies to un-
documented immigrants). See also United States v.
Verdugo-Urquidez, 494 U.S. 259 (1990) (acknowledging
the assumption in INS v. Lopez-Mendoza). In this con-
text, application of the Constitution’s requirements in
an ordinary manner to routine law enforcement activi-
ties occurring in the United States does not raise any
separation of powers issues; for its part, the Fifth Cir-
cuit pointed to no concrete way in which holding re-
spondents liable for constitutional violations commit-
ted in the United States, hundreds of miles from the
border, would threaten the political branches’ authori-
ty to regulate immigration.

Thus, because petitioners’ “right to be free from
[unconstitutional searches and seizures] is coextensive
with that of a citizen,” their undocumented status
“does not place their standard [Fourth Amendment]
claim into a new context.” Turkmen, 789 F.3d at 236.
Numerous district courts agree. See Escobar v. Gaines,
2014 WL 4384389, at *4 (M.D. Tenn. 2014) (“The Court
does not have to ‘imply’ a damages remedy [for undoc-
umented immigrants challenging a raid by immigra-
tion officials]—one already exists under Bivens for
damages against federal officers who violate a person’s
Fourth Amendment rights.”); Morales v. Chadbourne,
996 F. Supp. 2d 19, 30-34 (D.R.I. 2014) (same); Diaz–
Bernal v. Myers, 758 F. Supp. 2d 106, 111, 128-29 (D.
Conn. 2010) (recognizing a Bivens remedy for undocu-
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mented immigrants who were subjects of a raid by fed-
eral immigration officials, reasoning that “[i]f a Bivens
remedy were precluded, the present plaintiffs would
have no forum in which to seek a remedy for the de-
fendants’ alleged constitutional violations”).

Finally, the court of appeals raised the specter that
permitting Bivens actions here could unleash “a tidal
waive of litigation” that “could cripple immigration en-
forcement.” App., infra, 23a, 24a. This Court, however,
has itself already recognized “that apprehension of
many lawsuits is not a good reason to refrain from cre-
ating a Bivens action.” Wilkie, 551 U.S. at 561 n.11.
And, with respect, the “tidal wave” concern is over-
stated. If, as the Fifth Circuit also suggested, there is
little prospect of monetary recovery in such suits, they
will not be brought in large numbers; as Justice Harlan
observed in response to a very similar argument in
Bivens, “[f]ew responsible lawyers and plaintiffs are
likely to choose the course of litigation if the statistical
chances of success are truly de minimis.” 403 U.S. at
410 (Harlan, J., concurring in the judgment). Moreo-
ver, the court of appeals is incorrect as a factual mat-
ter; as the decisions cited above demonstrate, other
courts have permitted Bivens actions in these circum-
stances, and the floodgates have not opened. And in
any event, as Justice Harlan also noted in Bivens, the-
se sorts of concerns “should not be permitted to stand
in the way of the recognition of otherwise sound consti-
tutional principles.” Id. at 411.

c. In contrast, the decisions of this Court that have
pointed to “special factors” in declining to recognize a
Bivens action have involved considerations that are, in
fact, truly “special”—addressing injuries to military
personnel incident to service (see Chappell v. Wallace,
462 U.S. 296, 298-300 (1983); United States v. Stanley,
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483 U.S. 669, 683-684 (1987)), or circumstances where
there would be “difficulty in defining a workable cause
of action.” Wilkie, 551 U.S. at 555. Those are settings
very far removed from cases, like this one, involving
routine interactions between law enforcement person-
nel and persons in vehicles during traffic stops. The
Fifth Circuit’s contrary holding is, accordingly, a mani-
fest departure from this Court’s precedent.

B. The decision below places the Fifth Circuit
in conflict with other courts of appeals.

There is a further reason for review in this case: As
the judges who dissented from the denial of rehearing
below expressly stated, the panel’s holding in this case
places the Fifth Circuit “in conflict with” the Second
Circuit. App., infra, 87a. That court, unlike the Fifth
Circuit, recognized that Bivens remedies are available
to undocumented immigrants insofar as they enjoy
rights under the Constitution. Had petitioners’ case
been brought in the Second Circuit, their Bivens claims
would have gone forward.

The Fifth Circuit’s analysis of petitioners’ claims
was explicit in holding that Bivens remedies are una-
vailable in “the immigration context.” App., infra, 20a.
The Fifth Circuit’s broad language thus makes clear
that it meant to apply a categorical rule that precludes
undocumented immigrants from bringing claims aris-
ing out of the “routine domestic searches, seizures, and
arrests” (App., infra, 87a (Prado, J., dissenting)) that
lie at the heart of the Bivens doctrine. It described the
INA as “an elaborate remedial scheme, [that] precludes
creation of a Bivens remedy.” Id. at 15a. It also empha-
sized that “immigration policy and enforcement impli-
cate serious separation of powers concerns” that coun-
sel against making Bivens damages available in this
setting. Id. at 23a.
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This treatment of Bivens damages in the immigra-
tion context, however, conflicts with that announced by
the Second Circuit. In Turkmen v. Hasty, 789 F.3d 218
(2d Cir. 2015), Arab and Muslim individuals, who were
held for immigration violations following the attacks of
September 11, 2001, brought a putative class action
seeking Bivens damages for alleged physical and verbal
abuse, subjection to arbitrary strip searches, and pro-
longed detention. See id. at 225. The Second Circuit
permitted these claims to go forward. Id. at 264-65.

In doing so, the Second Circuit specifically rejected
the argument that Bivens damages should be unavail-
able on the ground that the claims “present a new
Bivens context because the Plaintiffs are illegal aliens.”
789 F.3d at 236. In her dissenting opinion, Judge Raggi
agreed with that argument. Id. at 274-75 (Raggi, J.,
dissenting). “[R]emoving plaintiffs’ claims from any
recognized Bivens context, and certainly counseling
hesitation in extending a Bivens remedy,” Judge Raggi
argued, “is the fact that the challenged policy impli-
cates the executive’s immigration authority.” Id. at
274.

But the Second Circuit held otherwise, correctly
observing that, “because [] Plaintiffs’ right to be free
from punitive conditions of confinement is coextensive
with that of a citizen, their unlawful presence in the
United States at the time of the challenged confine-
ment does not place their standard mistreatment claim
into a new context.” 789 F.3d at 236. Accordingly, it
held that the plaintiffs could seek Bivens remedies for
their “punitive conditions of confinement and strip
search claims.” Id. at 233.

The circuit conflict created by the Fifth Circuit’s
ruling means that undocumented immigrants’ point of
entry into the United States can determine their abil-
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ity to obtain redress for unconstitutional harms inflict-
ed by federal officials. Consistency and fairness require
that the availability of Bivens damages against federal
officers not turn on the accident of where the plaintiff
is injured. Indeed, insofar as the Fifth Circuit is correct
in its belief that the rule applied here bears on the ap-
plication of the immigration laws, uniformity regarding
application of that rule is imperative. See Graham v.
Richardson, 403 U.S. 365, 382 (1971); Henderson v.
Mayor of New York, 92 U.S. 259, 273 (1875) (“It is * * *
clear that the matter of [immigration laws] ought to be,
the subject of a uniform system or plan. The laws
which govern the right to land passengers in the Unit-
ed States from other countries ought to be the same in
New York, Boston, New Orleans, and San Francisco.”).
Unless the availability of Bivens remedies in cases in-
volving undocumented immigrants is clarified, the uni-
form treatment of noncitizens will be impossible. For
this reason, too, this Court should grant review to re-
solve the conflict in the circuits and ensure that the
administration of immigration law remains uniform
nationwide.
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CONCLUSION

The petition for a writ of certiorari should be
granted.
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APPENDIX A

IN THE UNITED STATES
COURT OF APPEALS

FOR THE FIFTH CIRCUIT

No. 13-50768

ALEJANDRO GARCIA DE LA PAZ,

Plaintiff – Appellee

v.

JASON COY, United States Customs and Border
Protection Officer; MARIO VEGA, United States

Customs and Border Protection Officer,

Defendants – Appellants.

____________________________

Cons w/ 14-10018

DANIEL FRIAS,

Plaintiff – Appellee

v.

ARTURO TORREZ, United States Customs and
Border Protection Officer, formerly known as John

Doe,

Defendant – Appellant

___________________________

Appeal from the United States District Court
for the Western District of Texas

Appeal from the United States District Court
for the Northern District of Texas
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Before JOLLY and JONES, Circuit Judges, and
GODBEY, District Judge.*

EDITH H. JONES, Circuit Judge:

Customs and Border Patrol (“CBP”) agents ap-
prehended Daniel Frias and Alejandro Garcia de la
Paz, both illegal aliens, in separate incidents miles
from the U.S.-Mexico border, in the heart of Texas.
Both allege that the agents stopped them only be-
cause they are Hispanic. Represented by the same
attorney, both filed Bivens suits against the arrest-
ing agents, alleging Fourth Amendment violations.
On appeal, both cases present the same fundamental
question: can illegal aliens pursue Bivens claims
against CBP agents for illegally stopping and arrest-
ing them? This question has not been squarely faced
in our circuit, although two other circuits have held
in the negative. Mirmehdi v. United States, 689 F.3d
975 (9th Cir. 2011) (no Bivens claim for constitution-
ally invalid immigration detention); Arar v. Ashcroft,
585 F.3d 559 (2d Cir. 2009) (en banc) (no Bivens
claim regarding extraordinary rendition of alien).
Like those courts, we conclude that Bivens actions
are not available for claims that can be addressed in
civil immigration removal proceedings. Accordingly,
we REVERSE and REMAND with instructions to
dismiss both actions against the individual officers.

* District Judge of the Northern District of Texas, sitting by
designation.
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BACKGROUND

Frias’s Stop and Arrest. On April 28, 2010 Frias
and a colleague were travelling on 1-20 about twenty
miles east of Abilene, heading west toward Baird,
Texas. The two men were in a four-door Dodge
pickup truck modified to carry heavy loads. At the
same time, CBP agent Arturo Torrez was driving
eastbound on I-20 toward Dallas. As Frias’s truck
passed, Torrez noticed what looked like bodies lying
in the backseat. Torrez also observed that the truck
had a large shielded rear bed. Torrez immediately
turned his vehicle around to follow the truck. After
Torrez caught up, he radioed for a “1028” to deter-
mine the vehicle’s origin. He then maneuvered his
vehicle alongside Frias’s to look inside. There, Torrez
again saw what looked like bodies lying in the
backseat. When the “1028” revealed that the truck
was not from the area, Torrez knew enough. He ma-
neuvered his vehicle behind the truck and turned on
his emergency lights. At the time of the stop, the
men were about 250 miles from the U.S.-Mexico bor-
der. After a brief interrogation, Frias admitted he
was an illegal alien and was taken into custody. Al-
though the reason does not appear in the record,
Frias’s immigration proceedings have been terminat-
ed.

As a result of his stop and arrest, Frias brought
five claims against the U.S. Government and Torrez.
His first two claims sought declaratory relief under
the Declaratory Judgment Act, 28 U.S.C. § 2201, and
the Administrative Procedures Act, 5 U.S.C. §§ 500-
596. Third, he brought a Bivens claim against Torrez
individually, alleging that Torrez violated the Fourth
Amendment because he lacked reasonable suspicion
for the stop and probable cause for Frias’s arrest.
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The fourth and fifth claims were brought under the
Federal Tort Claims Act, 28 U.S.C. §§ 2671-2680,
against the government for false imprisonment and
assault.

Both the government and Torrez moved to dis-
miss the complaint. Torrez argued that the Immigra-
tion and Nationality Act (“INA”), 8 U.S.C. § 1101, et
seq., makes a Bivens claim unavailable and asserted
qualified immunity. The district court disagreed,
holding that the INA does not preclude a Bivens
claim. It postponed ruling on qualified immunity un-
til the summary judgment phase. In response to Tor-
rez’s summary judgment motion, the court held de-
finitively that Torrez does not have qualified immu-
nity. He timely appealed.

Garcia’s Stop and Arrest.1 On October 11, 2010,
Garcia and three others left their worksite near
Vanderpool, Texas in a red Ford F-150 extended-cab
pickup truck, travelling north on Ranch Road 187.
The men were heading for San Antonio, from which
their travel originated. As the four men travelled
north, they passed CBP Agents Coy and Vega who
were travelling south on Ranch Road 187 in separate
vehicles. When the truck then turned east onto
Ranch Road 337, Coy and Vega decided to follow it.
Sometime thereafter, and about 100 miles from the
U.S.-Mexico border, the agents decided to stop the
truck. During the ensuing stop, agent Vega asked
Garcia if he was a U.S. citizen. Garcia “answered his
question”2 and was apprehended. During oral argu-

1 Because Agents Coy and Vega appeal the denial of their mo-
tion to dismiss, these facts are taken from Garcia’s complaint.

2 This language comes from Garcia’s complaint. We note, how-
ever, that this type of evasive pleading is insufficient to defeat
qualified immunity for his arrest. “[T]here must not even argu-



5a

ment in this court, we were informed that Garcia’s
immigration proceedings were administratively
closed.

Subsequently, Garcia sued Coy, Vega, and the
U.S. Government. Like Frias, Garcia asserted claims
under the Declaratory Judgment Act and the Admin-
istrative Procedures Act; claims against the govern-
ment under the Federal Tort Claims Act for false
imprisonment and assault; and Bivens claims
against the agents individually for unlawfully stop-
ping and arresting him. Coy and Vega moved to dis-
miss the Bivens claims, arguing, like Torrez, that the
INA precludes Garcia’s Bivens claims and that they
have qualified immunity. The district court refused
to dismiss, holding that the INA does not preclude

ably be probable cause . . . for immunity to be lost.” Brown v.
Lyford, 243 F.3d 185, 190 (5th Cir. 2001) (internal citation and
quotation marks omitted). Simply stating that Garcia “an-
swered [Vega’s] question” does not show that the agents lacked
arguable probable cause to arrest him. As Justice Brandeis
said:

[T]here is no rule of law which prohibits offi-
cers charged with the administration of the
immigration law from drawing an inference
from the silence of one who is called upon to
speak . . . . A person arrested . . . is not pro-
tected by a presumption of citizenship compa-
rable to the presumption of innocence in a
criminal case. There is no provision which for-
bids drawing an adverse inference from the
fact of standing mute.

U.S. ex rel. Bilokumsky v. Tod, 263 U.S. 149, 154, 44 S. Ct. 54,
56 (1923) (internal citation omitted). As a result, border patrol
agents can rightfully assume that when a suspected alien con-
ceals his status, either by standing silent or answering evasive-
ly, he is in fact in this country illegally. Therefore, Garcia’s
pleadings fail to overcome qualified immunity.
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Garcia’s Bivens claims and that the agents do not
have qualified immunity. They timely appealed.

JURISDICTION AND STANDARD OF REVIEW

This court reviews de novo denials of qualified
immunity. Brown v. Miller, 519 F.3d 231, 236 (5th
Cir. 2008); Hampton v. Okitbbeha Cnty. Sherriff
Dep’t, 480 F.3d 358, 364 (5th Cir. 2007). Our jurisdic-
tion over qualified immunity appeals extends to “el-
ements of the asserted cause of action” that are “di-
rectly implicated by the defense of qualified immuni-
ty[,]” including whether to recognize new Bivens
claims. Wilkie v. Robbins, 551 U.S. 537, 549 n.4, 127
S. Ct. 2588, 2597 (2007) (quoting Hartman v. Moore,
547 U.S. 250, 257 n.5, 126 S. Ct. 1695, 1702
(2006)). On appeal from a motion to dismiss, this
court accepts all well-pleaded facts as true and views
them in the light most favorable to the plaintiff.
Brown, 519 F.3d at 236. When this court reviews a
denial of qualified immunity at the summary judg-
ment stage, it does not assess the district court’s fac-
tual findings, but decides whether those facts are
material and whether, based on the undisputed ma-
terial facts, the agents have qualified immunity.
Hampton, 480 F.3d at 364.

DISCUSSION

On appeal, the agents present two issues. First,
they argue that the INA and special factors bar
Bivens claims in the immigration context. Alterna-
tively, the agents assert qualified immunity, not for
the traffic stops (at this stage), but only for
the aliens’ arrests and detentions. Because we hold
that aliens involved in civil immigration enforcement
actions cannot sue the arresting agents for simply
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stopping and detaining them, we need not decide
whether the agents have qualified immunity.3

In Bivens v. Six Unknown Named Agents of Fed-
eral Bureau of Narcotics, 403 U.S. 388, 91 S. Ct. 1999
(1971), the Supreme Court created a damage remedy
against individual federal law enforcement officers
who allegedly conducted a warrantless search of a
suspect’s home and arrested him without probable
cause. The cause of action, the Court said, flowed
from the necessity to enforce the Fourth Amendment
in circumstances where the victim had no effective
alternative remedy. Bivens established that, in cer-
tain circumstances, “the victims of a constitutional
violation by a federal agent have a right to recover
damages against the official in federal court despite

3 There are, however, compelling arguments in favor of grant-
ing qualified immunity to the border patrol agents for the ar-
rests and detention of the aliens. Frias admitted to the agent
that he was illegally present in the United States. Contrary to
the district court’s analysis, which purported to rely on a lack of
probable cause, on summary judgment the alien had to over-
come the burden of showing that “no reasonable agent” would
have concluded that probable cause existed for Frias’s deten-
tion. Brown, 243 F.3d at 190. And Garcia pleads only that he
“answered” the agent’s question about his nationality or pres-
ence, thereby precipitating his arrest. Following Justice
Brandeis’s reasoning in fn. 2 supra, courts need not turn a blind
eye, even at the pleading stage, to clever evasions of a simple
immigration inquiry.

Moreover, both plaintiffs err in arguing that their arrests
lacked probable cause where the answers to the agents’ ques-
tions were “fruit of the poisonous tree” of their traffic stops. No
court has yet applied this criminal law doctrine to civil cases
like immigration proceedings, see I.N.S. v. Lopez-Mendoza, 468
U.S. 1032, 1051, 104 S. Ct. 3479, 3489 (1984); see also Townes v.
City of New York, 176 F.3d 138, 146 (2d Cir. 1999).
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the absence of any statute conferring such a right.”
Carlson v. Green, 446 U.S. 14, 18, 100 S. Ct. 1468,
1471 (1980).

Garcia and Frias predicate their claim on an
analogy between the Fourth Amendment violations
they allegedly endured and the facts in Bivens. They
thus equate civil immigration enforcement actions
with federal criminal law enforcement. These propo-
sitions fail to account for subsequent holdings of the
Supreme Court, which have narrowed and reframed
Bivens in the course of rejecting nearly all other
claims for an implied damage remedy against federal
officers or agents. In particular, the Court has reject-
ed treating Bivens on an amendment-by-amendment
basis. Compare Davis v. Passman, 442 U.S. 228, 99
S. Ct. 2264 (1979) (allowing a Bivens remedy for a
congressional employee’s Fifth Amendment claim)
with Schweiker v. Chilicky, 487 U.S. 412, 108 S. Ct.
2460 (1988) (rejecting a Bivens remedy for Social Se-
curity recipient’s Fifth Amendment claim). Instead of
an amendment-by-amendment ratification of Bivens
actions, courts must examine each new context—that
is, each new “potentially recurring scenario that has
similar legal and factual components.” Arar, 585
F.3d at 572.

The Supreme Court’s later cases have disavowed
that a Bivens suit is “an automatic entitlement;” in
fact, it is disfavored. Wilkie, 551 U.S. at 550, 127 S.
Ct. at 2597; see also Corr. Servs. Corp. v. Malesko,
534 U.S. 61, 75, 122 S. Ct. 515, 524 (2001) (Scalia, J.,
concurring) (“Bivens is a relic of the heady days in
which this Court assumed common-law powers to
create causes of action—decreeing them to be ‘im-
plied’ by the mere existence of a statutory or consti-
tutional prohibition. As the Court points out, we
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have abandoned that power to invent ‘implications’
in the statutory field. There is even greater reason to
abandon it in the constitutional field, since an ‘impli-
cation’ imagined in the Constitution can presumably
not even be repudiated by Congress.” (internal cita-
tions omitted)). The Court has not created a new
Bivens remedy in the last thirty-five years, although
“it has reversed more than a dozen appellate deci-
sions that had created new actions for damages.”
Vance v. Rumsfeld, 701 F.3d 193, 198 (7th Cir. 2012)
(en banc). Moreover, because Bivens suits implicate
grave separation of powers concerns, “a decision to
create a private right of action is one better left to
legislative judgment in the great majority of cases.”
Sosa v. Alvarez-Machain, 542 U.S. 692, 727, 124 S.
Ct. 2739, 2762-63 (2004) (citing Malesko, 534 U.S. at
68, 122 S. Ct. at 520). As a result, courts must “re-
spond[ ] cautiously to suggestions that Bivens reme-
dies be extended.” Schweiker, 487 U.S. at 421, 108 S.
Ct. at 2467.

Frias and Garcia contend, however, that this
court has already extended Bivens to include claims
against border patrol agents for unlawful stops and
arrests. If they are correct, this panel is bound by our
precedent. If not, we must apply the Supreme
Court’s reasoning in the Bivens line of cases, taken
as a whole, and decide whether to extend Bivens. As
it happens, there are two reasons why prior decisions
of this court do not cover the present claims.

First, according to black letter law, “a question
not raised by counsel or discussed in the opinion of
the court” has not “been decided merely because it
existed in the record and might have been raised and
considered.” United States v. Mitchell, 271 U.S. 9, 14,
46 S. Ct. 418, 420-21 (1926); see also HENRY
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CAMPBELL BLACK, HANDBOOK ON THE LAW OF JUDI-

CIAL PRECEDENTS, OR, THE SCIENCE OF CASE LAW 37
(1912). This is precisely what happened in this
court’s prior cases, where the parties never raised—
and this court never decided—whether border patrol
agents can be Bivens defendants. On the same basis,
the Ninth Circuit, while noting that prior panels of
that court had assumed but not actually decided the
existence of a Bivens claim, recently held that Bivens
claims are unavailable to immigrants in removal
proceedings. See Mirmehdi, 689 F.3d at 980 n.2 (“The
Mirmehdis argue that we have, in fact, recognized an
immigrant’s right to pursue a Bivens action . . . . But
because [our] cases . . . did not squarely present the
issue, it remains open.”).

In Martinez-Aguero v. Gonzalez, an alien who
was detained and physically abused at the U.S.-
Mexico border brought a Bivens suit against the ar-
resting INS patrol agent.4 459 F.3d 618, 620 (5th Cir.
2006). On appeal, the agent argued that because of
the “entry fiction,” which treats removable aliens as
stopped at the border despite their physical presence
in the U.S., Martinez-Aguero “had no constitutional
rights at the time of the alleged incident.” Id. at 622.
This court, therefore, only addressed whether the en-
try fiction applied. Id. at 623. The agent did not chal-
lenge whether illegal aliens are entitled to a Bivens

4 Before 2003, border security was split among various federal
agencies including the Immigration and Naturalization Service
(now USCIS). The Homeland Security Act of 2002, Pub. L. No.
107-296 (2002), consolidated the agencies responsible for border
security. Since then, the CBP has primary responsibility over
border security. Our decision in no way turns on nomenclature,
however. The same analysis applies to all federal agents en-
gaged in immigration enforcement.
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remedy, but instead contended that they have no
right at all. In allowing the claim to proceed, this
court had no occasion to consider whether Bivens
might not apply.

Moreover, the court in Martinez-Aguero relied on
Lynch v. Cannatella, a prior decision that assumed
the existence of Bivens suits for physical abuse per-
petrated against immigration detainees. 810 F.2d
1363, 1369-70 (5th Cir. 1987). Lynch’s analysis, as
the later panel acknowledged, may be in some ten-
sion with ensuing pronouncements of the Supreme
Court, but our panel found its conclusion binding.
See Martinez-Aguero, 459 F.3d at 623-25. We must
consequently defer to both of these prior decisions, to
the extent that they permit Bivens actions against
immigration officers who deploy unconstitutionally
excessive force when detaining immigrants on Amer-
ican soil. “There are . . . no identifiable national in-
terests that justify the wanton infliction of pain.”
Martinez-Aguero, 459 F.3d at 623 (citing Lynch, 810
F.2d at 1373-74).5 This case is distinguishable from
Lynch and Martinez-Aguero because it involves no al-
legations of excessive force.

The additional published precedent relied on by
Garcia and Frias, Humphries v. Various USINS Em-
ployees, likewise did not address the availability of
Bivens suits against border patrol agents. 164 F.3d
936 (5th Cir. 1999). In Humphries, the pro se plain-
tiff’s complaint “consist[ed] of numerous handwritten

5 Under the Lynch rationale, Martinez-Aguero also allowed the
plaintiff’s claim for “false arrest” to proceed under Bivens. 459
F.3d at 625-26. That claim, however, challenged her arrest for
the crime of interfering with a law enforcement officer and did
not, as here, involve civil immigration enforcement. Id. (citing
18 U.S.C. § 111).
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pages” which “as a whole [were] difficult to under-
stand.” Id. at 938. Although “[t]he exact contours of
[Humphries’s] claims [were] difficult to discern,” the
Kenyan citizen brought a Bivens suit against federal
agents, alleging among other things that they mis-
treated him while in immigration detention and
forced him to work under threat of deportation. Id. at
939. A magistrate judge recommended that the
claims be dismissed under Heck v. Humphrey, 512
U.S. 477, 114 S. Ct. 2364 (1994), because they would
contradict an immigration judge’s removal6 decision.
Id. This issue—whether Heck operated in the remov-
al context—was one of first impression. Id. at 940.
Humphries’s court-appointed counsel argued, and
this court decided only that Heck did not bar his
claims. Id. at 946. To make a long story short, the
parties never discussed and this court had no reason
to decide whether Bivens extends to civil immigra-
tion proceedings.

The same is true of the non-precedential, non-
binding, unpublished decisions on which Frias and
Garcia rely. In none of those cases did the agents
contend that plaintiffs could not sue them under
Bivens. See Rynearson v. United States, No. 13-
51114, 2015 WL 795784, at *4 (5th Cir. Feb. 26,
2015) (“Rynearson argues the [CBP] agents violated
his Fourth Amendment rights by being ‘intentionally
dilatory’ in waiting too long to ask about his citizen-
ship, intentionally extending the duration of his de-

6 Before the Illegal Immigration Reform and Immigrant Re-
sponsibility Act of 1996 (“IIRIRA”), Pub. L. No. 105-201, 110
Stat. 3009 (1996), removal was described as either “exclusion”
or “deportation.” Humphries, 164 F.3d at 939 n.l. The Hum-
phries decision uses the term “exclusion” throughout. For sim-
plicity’s sake, we will use “removal” here.
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tainment, and calling his military base to inquire in-
to his military status.”); Pelayo v. U.S. Border Patrol
Agent No. 1, 82 F. App’x 986 (5th Cir. 2003) (un-
published) (“The defendants argue that plaintiff
failed to allege the violation of a constitutional right
because Brand, Stone, and Garza were not personal-
ly involved in any alleged deprivation. They further
argue that Labadie was entitled to qualified immuni-
ty because his actions were objectively reasonable”);
Ramirez v. United States, 999 F.2d 1579 (5th Cir.
1993) (unpublished) (“The agents do not dispute that
Linares has alleged a violation of his constitutional
right to be free from the use of excessive force. They
contend, instead, that the district court applied an
incorrect legal standard in determining qualified
immunity vel non.” (footnote omitted)).

Consequently, this court’s past cases have not
decided whether Bivens extends to claims arising
from civil immigration apprehensions and deten-
tions, other than those alleging unconstitutionally
excessive force. Two sister circuits, as noted, have
specifically found that deportation proceedings and
extraordinary rendition under the immigration law
constitute new contexts under Bivens and have de-
clined to impose judicially created remedies in those
situations. Arar, 585 F.3d at 564 (“This opinion holds
that `extraordinary rendition’ is a context new to
Bivens claims . . . [and] in the context of extraordi-
nary rendition, hesitation [in creating a Bivens rem-
edy] is warranted by special factors”); Mirmehdi, 689
F.3d at 981 (“Deportation proceedings are such a
context, unique from other situations where an un-
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lawful detention may arise.”).7 As the following dis-
cussion indicates, we agree with those conclusions.

I.

The Supreme Court has explained that federal
courts may not step in to create a Bivens cause of ac-
tion if “any alternative, existing process for protect-
ing the interest amounts to a convincing reason for
the Judicial Branch to refrain from providing a new
and freestanding remedy in damages.” Wilkie, 551
U.S. at 550, 127 S. Ct. at 2598. Even if no such alter-
native process exists, however, a court “must make
the kind of remedial determination that is appropri-
ate for a common-law tribunal, paying particular
heed, however, to any special factors counselling hes-
itation before authorizing a new kind of federal liti-
gation.” Id. We conclude that there is both an alter-
native process for protecting the Fourth Amendment
rights of illegal aliens subjected to unconstitutional
traffic stops and arrests, and special factors require
denying a Bivens remedy for their claims arising out
of civil immigration enforcement proceedings.

A.

The point of examining the existing process is to
determine whether Congress has explicitly or implic-

7 The district court in Garcia’s case stated that Mirmehdi is a
decision narrowly limited to detention pending removal pro-
ceedings, whereas this case concerns conduct that precedes de-
tention. We disagree. Mirmehdi characterized the “new context”
of the sought-for Bivens claim as “deportation proceedings.” 689
F.3d at 981. The Supreme Court recognizes that the deportation
process “ordinarily begins with a warrantless arrest.” Reno v.
Flores, 507 U.S. 292, 307, 113 S. Ct. 1439, 1449 (1993). More-
over, as we discuss below, immigration law is just as concerned
with pre-detention procedures as with post-arrest removal pro-
ceedings.
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itly indicated “that the Court’s power should not be
exercised.” Bush v. Lucas, 462 U.S. 367, 378, 103 S.
Ct. 2404, 2411 (1983). The central question in this
inquiry, therefore, is whether “an elaborate remedial
system that has been constructed step by step, with
careful attention to conflicting policy considerations,
should be augmented by the creation of a new judi-
cial remedy.” Id. at 388, 103 S. Ct. at 2417. Because
the INA comprises just such an elaborate remedial
scheme, it precludes creation of a Bivens remedy.

As the Supreme Court has acknowledged “[f]
ederal governance of immigration and alien status is
extensive and complex.” Arizona v. United States, ---
U.S. ---, 132 S. Ct. 2492, 2499 (2012). For example,
the INA intricately prescribes removal procedures.
Aliens are entitled to notice of the initiation of re-
moval proceedings, 8 U.S.C. § 1229(a)(1), bond, id.
§ 226(a)(2), an adversarial removal hearing, id.
§ 1229a(b)(4), and the right to appeal, id. § 1252. At
the removal hearing, individuals have a right to rep-
resentation by competent counsel, id. § 229a(b)(4)(A),
the right to examine the evidence against them, id.
§ 1229a(b)(4)(B), and the right to present evidence,
id. An individual dissatisfied with the result of the
removal hearing may pursue multiple levels of appel-
late review. Initially, individuals can appeal to the
Board of Immigration Appeals. 8 C.F.R. § 1003.1(b).
Under some circumstances, the Attorney General
can review the decisions of the BIA. 8 C.F.R.
§ 1003.1(h)(1)(i)-(iii). If that fails, an individual can
seek review in federal court. 8 U.S.C. § 1252. In lim-
ited circumstances, further review is available in a
habeas corpus proceeding. IRA J. KURZBAN,
KURZBAN’S IMMIGRATION LAW SOURCEBOOK 1501
(14th ed.).
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The INA also includes provisions specifically de-
signed to protect the rights of illegal aliens. Border
patrol agents can only search a person or his posses-
sions if they “have reasonable cause to suspect that
grounds exist for denial of admission to the United
States . . . which would be disclosed by such search.”
8 U.S.C. § 1357(c). They can only make an arrest if
they “ha[ve] reasonable grounds to believe that the
person to be arrested has committed or is commit-
ting” a felony or immigration violation. 8 U.S.C.
§ 1357(a)(2)-(5); see also 8 C.F.R. § 287.8(c)(2)(i) (“An
arrest shall be made only when the designated im-
migration officer has reason to believe that the per-
son to be arrested has committed an offense against
the United States or is an alien illegally in the Unit-
ed States.”). And even if an agent has reasonable be-
lief, before making an arrest, there must also be “a
likelihood of the person escaping before a warrant
can be obtained for his arrest.” 8 U.S.C. § 1357(a)(2),
(5); see also 8 C.F.R. § 287.8(c)(2)(ii) (“A warrant of
arrest shall be obtained except when the designated
immigration officer has reason to believe that the
person is likely to escape before a warrant can be ob-
tained.”). Once apprehended, “the person arrested
shall be taken without unnecessary delay before the
nearest available officer empowered to commit per-
sons charged with offenses against the laws of the
United States.” 8 U.S.C. § 1357(a)(4); see also 8
U.S.C. § 1357(a)(2) (requiring aliens arrested for
immigration violations to be brought before an im-
migration officer “without unnecessary delay” to ex-
amine their right to enter or remain in the United
States).

In immigration proceedings, unlike criminal
prosecutions, there is no exclusionary rule for illegal-
ly seized evidence. Lopez-Mendoza, 468 U.S. at 1050,
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104 S. Ct. at 3489. Nevertheless, evidence seized un-
der egregious circumstances may be suppressed. Id.
at 1050-51, 104 S. Ct. at 3489. An alien who succeeds
in a suppression motion may achieve a substantial
victory in the termination of the removal proceed-
ings.

Even without a mandatory exclusionary rule, the
INA maintains its own standards of conduct by train-
ing individuals in those standards and “estab-
lish[ing] an expedited, internal review process for vi-
olations of such standards.” 8 U.S.C. § 1357(a)(5).
Given this mandate, the Department of Homeland
Security (“DHS”) has developed a process to review
alleged Fourth Amendment violations. 8 C.F.R.
§ 287.10(a). Complaints that agents violated the INA
or standards of conduct “shall be referred promptly
for investigation” and that investigation must occur
“expeditiously.” 8 C.F.R. § 287.10(c), (a). At the con-
clusion of an investigation, “the investigative report
shall be referred promptly for appropriate action.”
8 C.F.R. § 287.10(c). Agents may be prosecuted crim-
inally for violating aliens’ rights against excessive
force. See United States v. Brugman, 364 F.3d 613,
614 (5th Cir. 2004) (affirming the conviction of a bor-
der patrol agent for violating 18 U.S.C. § 242).

Despite all these protections, Frias and Garcia
argue that the INA fails adequately to protect their
Fourth Amendment interests because it does not
provide a damages remedy against individual agents.
This is a misreading of the case law. The INA need
not provide an exact equivalent to Bivens. See
Malesko, 534 U.S. at 69, 127 S. Ct. 520 (“So long as
the plaintiff had an avenue for some redress, bedrock
principles of separation of powers foreclosed judicial
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imposition of a new substantive liability.”).8 Further,
in the face of a due process claim that Social Security
benefits were mishandled and the plaintiff was de-
prived of them for a significant period of time, the
Court rejected crafting a Bivens damage remedy be-
cause “Congress has provided what it considers ade-
quate remedial mechanisms for constitutional viola-
tions.” Schweiker, 487 U.S. at 423, 108 S. Ct. at 2468.
This it has done in the INA. The absence of monetary
damages in the alternative remedial scheme is not
ipso facto a basis for a Bivens claim.

A fair reading of legislative developments per-
taining to immigration leads ineluctably to the con-
clusion that Congress’s failure to provide an individ-
ual damages remedy “has not been inadvertent.”
Schweiker, 487 U.S. at 423, 108 S. Ct. at 2468. Since
the INA was enacted in 1952, Congress has frequent-
ly amended it, demonstrating that “the Judiciary
[should] stay its Bivens hand.” Wilkie, 551 U.S. at
554, 127 S. Ct. at 2600; see e.g., Immigration and Na-
tionality Act of 1965, Pub. L. No. 89-236, 79 Stat. 911
(1965); Immigration and Nationality Act Amend-
ments of 1976, Pub. L. No. 94-571, 90 Stat. 2703
(1976); Immigration Reform and Control Act of 1986,
Pub. L. No. 99-603, 100 Stat. 3359 (1986); Immigra-
tion Act of 1990, Pub. L. No. 101649, 104 Stat. 4978
(1990); Illegal Immigration Reform and Responsibil-
ity Act of 1996, Pub. L. No. 104-208, 110 Stat. 3009-

8 In fact, the government may not need to provide any remedy
at all. See Chappell v. Wallace, 462 U.S. 296, 304, 103 S. Ct.
2362, 2367-68 (1983) (denying Bivens actions for enlisted mili-
tary personnel against their superior officers); United States v.
Stanley, 483 U.S. 669, 684, 107 S. Ct. 3054, 3064 (1987) (deny-
ing a Bivens remedy for injuries that arise out of or are in the
course of activity incident to military service).
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54 (1996); Antiterrorism and Effective Death Penalty
Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214
(1996); REAL ID Act of 2005, Pub. L. No. 109-13, 119
Stat. 302 (2005); see also IRA J. KURZBAN, KURZBAN’S
IMMIGRATION LAW SOURCEBOOK 3-30 (14th ed.) (list-
ing statutes). In its most recent session, Congress
considered numerous immigration bills. See e.g.,
Border Security, Economic Opportunity, and Immi-
gration Modernization Act, H.R. 15, 113th Cong.
(2014); Immigrant Detainee Legal Rights Act, H.R.
3914, 113th Cong. (2014). Despite its repeated and
careful attention to immigration matters, Congress
has declined to authorize damage remedies against
individual agents involved in civil immigration en-
forcement. The institutional silence speaks volumes
and counsels strongly against judicial usurpation of
the legislative function.

In sum, Congress through the INA and its
amendments has indicated “that the Court’s power
should not be exercised.” Bush, 462 U.S. at 378, 103
S. Ct. at 2411. The INA’s comprehensive regulation
of all immigration related issues, combined with
Congress’s frequent amendments shows that the INA
is “an elaborate remedial system that has been con-
structed step by step, with careful attention to con-
flicting policy considerations.” Id at 388, 103 S. Ct. at
2417. Such a system “should [not] be augmented by
the creation of a new judicial remedy.” Id., 103 S. Ct.
at 2417. Although Frias and Garcia criticize the self-
policing mechanisms within immigration law and
procedures, our constitutionally mandated separa-
tion of powers requires this result. The choice of
remedies is “one better left to legislative judgment.”
Sosa, 542 U.S. at 727, 124 S. Ct. at 2762. Once the
legislature has chosen a remedial scheme, federal
courts are not free to supplement it. Here, the implic-
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it but emphatic message from Congress requires this
court to abstain from subjecting immigration officers
to Bivens liability for civil immigration detention and
removal proceedings.

B.

Although we are convinced that the comprehen-
sive regulations and remedies provided in civil im-
migration law and regulations preclude crafting an
implied damage remedy here, “special factors” also
counsel against extending Bivens liability to this new
context. For this second prong of the determination
whether to extend Bivens, a court “must make the
kind of remedial determination that is appropriate
for a common-law tribunal, paying particular heed,
however, to any special factors counselling hesitation
before authorizing a new kind of federal litigation.”
Wilkie, 551 U.S. at 550, 127 S. Ct. at 2598.
The Second Circuit has observed that, “[t]he only rel-
evant threshold—that a factor ‘counsels hesitation’—
is remarkably low.” Arar v. Ashcroft, 585 F.3d at 574.
The special factors unique to the immigration con-
text far outweigh any benefits that might accrue
from authorizing Bivens suits.

First, although the deterrent impact of personal
damages exposure is difficult to assess, it appears
that a Bivens remedy “is unlikely to provide signifi-
cant, much less substantial, additional deterrence.”
Lopez-Mendoza, 468 U.S. at 1046, 104 S. Ct. at 3487
(internal citation and quotation marks omitted). As
detailed above, the INA already prohibits border pa-
trol agents from searching or arresting individuals
without reasonable belief. See 8 U.S.C. § 1357(a)(2)-
(5). DHS regulations prohibit stopping and question-
ing individuals without reasonable suspicion.
8 C.F.R. § 287.8(b)(2). The regulations further au-
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thorize arrests only if there is “reason to believe that
the person to be arrested has committed an offense . .
. or is an [illegal] alien.” 8 C.F.R. § 287.8(c)(2)(i).
DHS has established an expedited procedure for re-
viewing complaints of alleged violations. 8 C.F.R.
§ 287.10(a). Agency norms, therefore, are closely tai-
lored to conform with constitutional standards. Addi-
tionally, the Supreme Court explained in Lopez-
Mendoza that the possibility of criminal prosecution
for certain immigration crimes brings with it the ex-
clusionary rule for illegally obtained evidence and al-
ready exerts some deterrent effect. 468 U.S. at 1042-
43, 104 S. Ct. at 3485. To the extent, however, that
most immigration enforcement results in civil re-
moval proceedings in which removability is conceded,
the occasional suit for damages may be a risk against
which most officers can readily insure and is a deter-
rent only regarding the threat of employment reper-
cussions for misconduct.

Nor would a Bivens remedy provide meaningful
compensation to the victims, especially in cases like
those before us. When the victims of an illegal stop
and arrest are removable aliens, the damages avail-
able in a Bivens action would be minimal. Not only
do Frias and Garcia not seek damages for detention
in these cases, but such damages would not be avail-
able (absent unconstitutional physical abuse) pre-
cisely because they have no right not to be detained.
See Lopez-Mendoza, 468 U.S. at 1048, 104 S. Ct. at
3488 (“The constable’s blunder may allow the crimi-
nal to go free, but we have never suggested that it al-
lows the criminal to continue in the commission of an
ongoing crime.”). They are no less removable just be-
cause the manner of their apprehensions violated the
Fourth Amendment. See id. (noting that ille-
gal aliens are “person[s] whose unregistered pres-
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ence in this country, without more, constitutes a
crime”). In many removal cases, the government does
not need any evidence collected at the time of arrest
to prove that a person is removable. See id. at 1043,
104 S. Ct. at 3487 (explaining that in removal pro-
ceedings the government need only prove alienage
“that will sometimes be possible using evidence
gathered independently of, or sufficiently attenuated
from, the original arrest”). Thus, it is hard to see
what compensation—if any—Frias and Garcia would
be entitled to under the facts of this case. In any
event, as has been noted above, the aliens’ ultimate
remedies lie in pursuing termination of removal pro-
ceedings through the INA’s many available avenues.
In certain cases, the exclusion of exculpatory evi-
dence might be sought if there is an “egregious viola-
tion[] of [the] Fourth Amendment or other liberties
that might . . . undermine the probative value of the
evidence obtained.” Id. at 1050, 104 S. Ct. at 3489.

These speculative benefits come at significant
costs. Bivens liability could deter agents from vigor-
ous enforcement and investigation of illegal immi-
gration. Faced with a threat to his checkbook from
suits based on evolving and uncertain law, the officer
may too readily shirk his duty. Just as troubling,
Bivens liability would likely preclude many of the
mass arrests that are critical to immigration en-
forcement in workplaces and safe houses. Immigra-
tion arrests often “occur in crowded and confused cir-
cumstances.” Lopez-Mendoza, 468 U.S. at 1049, 104
S. Ct. at 3489. Thwarting Bivens suits would require
agents to produce “a precise account of exactly what
happened in each particular arrest.” Id. at 1049-50,
104 S. Ct. at 3489. Because of the chaos surrounding
such enforcement actions and multiple simultaneous
arrests, producing a detailed account of each arrest
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is impossible. In unusual but not unforeseea-
ble cases, Bivens suits concerning immigration en-
forcement may disclose more than “normal domestic
law-enforcement priorities and techniques” and
might involve “the disclosure of foreign-policy objec-
tives and . . . foreign-policy products.” Mirmehdi, 689
F.3d at 983 (internal citations and quotation marks
omitted).

Another “special factor” counselling hesitation is
that immigration policy and enforcement implicate
serious separation of powers concerns. The Constitu-
tion gives Congress the power to “establish a uniform
Rule of Naturalization.” U.S. Const., art. I, § 8, cl. 4.
This, combined with the Executive Branch’s “inher-
ent power as sovereign to control and conduct rela-
tions with foreign nations” gives the politi-
cal branches of the federal government “broad, un-
doubted power over the subject of immigration.” Ari-
zona, 132 S. Ct. at 2498. Particularly in the
immigration context, a judicially created Bivens
remedy is superimposed on the other branches’ con-
stitutional authority. Lack of institutional compe-
tence as well as a lack of constitutional authority
counsel or demand hesitation by the judiciary in fos-
tering litigation of this sort.

Finally, extending Bivens suits to the immigra-
tion context could yield a tidal wave of litigation.
There are over 11 million illegal aliens in the United
States. MICHAEL HOEFER, NANCY RYTINA, AND BRYAN

BAKER, DEP’T OF HOMELAND SEC., ESTIMATES OF THE

UNAUTHORIZED IMMIGRATION POPULATIONS RESIDING

IN THE UNITED STATES 1, JANUARY 2011 (2012). In
2013, the federal government apprehended 662,483
illegal aliens. JOHN F. SIMANSKI, DEP’T OF HOMELAND

SEC., ANNUAL REPORT IMMIGRATION ENFORCEMENT



24a

ACTIONS: 2013 3 (2014). CBP accounted for 420,789
or 64 percent of those apprehensions. Id. at 4. Over
eighty percent of those apprehensions occurred along
the southwest border. Id. The Supreme Court has
noted that “the deportation process ordinarily begins
with a warrantless arrest.” Reno v. Flores, 507 U.S.
292, 307, 113 S. Ct. 1439, 1449-50 (1993). It is an
easy exercise for aliens, even without an attorney, to
file suit alleging, as in these cases, that there was no
reasonable suspicion for their stops, arrests or deten-
tions. Extending Bivens actions to millions of illegal
aliens could cripple immigration enforcement with
the distraction, cost, and delay of lawsuits, even as it
exposed enforcement officers to personal liability
simply for doing their job.

In the final tally, the costs of judicially creating a
new Bivens remedy significantly outweigh any large-
ly conjectural benefits. On the second prong of the
Bivens analysis, this is not a hard case. Were we a
common law court empowered to craft a remedy for
the alleged illegal traffic stops and arrests here
(which we are not as a result of the analysis on the
first Bivens prong), we would desist for all the rea-
sons recited above.

CONCLUSION

Based on our conclusion that these plaintiffs
cannot pursue Bivens suits against the agents for al-
legedly illegal conduct during investigation, deten-
tion, and removal proceedings, we REVERSE and
REMAND for further proceedings consistent with
this opinion.
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APPENDIX B

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

SAN ANTONIO DIVISION

ALEJANDRO GARCIA DE LA PAZ,
Plaintiff,

vs.
United States Custom and Border Protection Officers
JASON COY and MARIO VEGA and THE UNITED

STATES OF AMERICA,
Defendants.

CV. NO. SA-12-CV-00957-DAE

ORDER: (1) GRANTING IN PART AND DENYING
WITHOUT PREJUDICE IN PART MOTION TO

DISMISS AND/OR, IN THE ALTERNATIVE, FOR
SUMMARY JUDGMENT OF DEFENDANTS VEGA
AND COY; (2) GRANTING IN PART AND DENY-
ING IN PART MOTION TO DISMISS AND/OR, IN

THE ALTERNATIVE, FOR SUMMARY JUDG-
MENT OF DEFENDANT UNITED STATES OF
AMERICA; AND (3) GRANTING PLAINTIFF’S

RULE 56(d) MOTION FOR DISCOVERY

On May 31, 2013, the Court heard a Motion to
Dismiss and/or, in the Alternative, Motion for Sum-
mary Judgment filed by Defendants Jason Coy
(“Coy”) and Mario Vega (“Vega”) (collectively, “the
Agents”) (doc. # 12); a Motion to Dismiss and/or, in
the Alternative, Motion for Summary Judgment filed
by Defendant United States of America (“United
States”) (doc. # 13); and Plaintiff Alejandro Garcia de
la Paz’s (“Plaintiff”) Rule 56(d) Motion for Discovery
(doc. # 22). David Anton Armendariz, Esq., and
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Lance Edward Curtright, Esq., appeared at the hear-
ing on behalf of Plaintiff; Joseph Cuauhtemoc Rodri-
guez, Esq., appeared at the hearing on behalf of De-
fendants Coy, Vega, and the United States (collec-
tively, “Defendants”). After reviewing the Motions
and the supporting and opposing memoranda, the
Court GRANTS IN PART and DENIES IN PART
WITHOUT PREJUDICE the Agents’ Motion,
GRANTS IN PART and DENIES IN PART the
United States’s Motion, and GRANTS Plaintiff’s Mo-
tion.

BACKGROUND

This lawsuit arises from a traffic stop that oc-
curred on the afternoon of October 11, 2010, at the
intersection of Ranch Road 187 and Ranch Road 337.
Plaintiff is Hispanic. (“Compl.,” Doc. # 1 ¶ 12.) Ac-
cording to Plaintiff, on October 11, 2010, he was a
passenger in the front seat of a red Ford F150 truck
(“the Truck”) with an extended cab. (Compl. ¶ 17.)
Plaintiff asserts that this kind of truck is “extremely
common in Texas.” (Id. ¶ 18.) The Truck was not al-
tered in any way or for any special purpose—for ex-
ample, to carry heavy loads—and the Truck’s win-
dows were not tinted or altered to obscure visibility.
(Id. ¶¶ 19, 20.) The Complaint states that visibility
into the cab through the windows was clear and un-
obstructed. (Id. ¶ 21.) According to Plaintiff, the
Truck was traveling in accordance with applicable
state traffic rules and regulations. (Id. ¶ 32.)

Omar Hernandez was driving the Truck, and
there were two other passengers in addition to Plain-
tiff: Miguel Cortez and a man named Marcos, both
sitting upright in the rear seat. (Id. ¶ 22.) The four
men were returning from work near Vanderpool,
Texas. (Id. ¶ 23.) According to Plaintiff, they had left
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the work site in the late afternoon to return to San
Antonio. (Id.) They were originally traveling north on
Ranch Road 187, and then turned right onto Ranch
Road 337, going east. (Id. ¶¶ 24–28.) The Complaint
states that the intersection of those two roads is
more than 100 miles from the Mexican border. (Id.
¶ 28.) It further alleges that both roads are traveled
by thousands of people daily, many of whom are His-
panic. (Id. ¶ 29.) The Complaint alleges that the
“overwhelming majority” of people traversing those
roads do so for lawful purposes and are United
States citizens or non-citizens present in the United
States legally. (Id. ¶¶ 30, 31.) It further alleges that
there are no characteristics particular to that stretch
of road that makes it more likely to be used as a
route for illegal activity than other roads within Tex-
as. (Id. ¶¶ 73, 74.)

According to Plaintiff, Coy and Vega—agents
with United States Customs and Border Protection
(“CBP”)—were on patrol duty, driving south on
Ranch Road 187 in separate patrol cars, when they
saw the Truck. (Id. ¶¶ 33, 34.) The Complaint al-
leges that the Agents saw the Truck, and “[b]ased
principally upon their perception that the Truck had
a Hispanic driver and other Hispanics inside,” decid-
ed to pull it over and interrogate the occupants
shortly after it turned onto Ranch Road 337. (Id.
¶ 42.) Accordingly, the Agents began following the
Truck. Plaintiff claims that Hernandez (the driver)
continued looking forward at the road and neither
Plaintiff nor the two men in the rear seat of the
Truck made any bodily movements out of the ordi-
nary. (Id. ¶¶ 44, 45.) When the Agents turned on
their vehicles’ emergency lights, Hernandez brought
the Truck to a stop promptly. (Id. ¶ 48.)
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Plaintiff alleges that, after Hernandez brought
the Truck to a stop, the Agents exited their vehicles
and Coy approached the Truck’s passenger side and
Vega the driver’s side. (Id. ¶¶ 63, 64.) Without any
explanation for the stop, Vega asked whether the oc-
cupants were United States citizens. (Id. at 64.) Ac-
cording to the Complaint, when Plaintiff answered
the question, Coy opened the passenger door,
grabbed Plaintiff by the upper arm, pulled him out of
the Truck and directed him to Coy’s patrol car. (Id.
¶¶ 65, 66.) Plaintiff asserts that the Agents did not
have a warrant for his arrest or any reason to believe
Plaintiff was likely to escape before an arrest war-
rant could be obtained. (Id. ¶¶ 68, 72.) The Com-
plaint alleges that Coy and Vega never searched the
Truck for drugs or contraband; communicated with
their agency to determine whether the agency had
any information relating to Plaintiff or the Truck; or
undertook any investigation specific to Plaintiff. (Id.
¶¶ 69–72.)

On October 9, 2012, Plaintiff filed the instant
Complaint. (Compl.) The Complaint asserts causes of
action against Coy, Vega, and the United States pur-
suant to the Declaratory Judgment Act and the Ad-
ministrative Procedures Act for violations of 8 U.S.C.
§§ 1357(a)(2) and (a)(3); claims against the United
States under the Federal Tort Claims Act (“FTCA”)
for false imprisonment and assault; and claims
against the Agents for violations of the Fourth
Amendment pursuant to Bivens v. Six Unknown
Named Agents of Federal Bureau of Narcotics, 403
U.S. 388 (1971). On January 14, 2013, the Agents
filed the Motion to Dismiss and/or, in the Alterna-
tive, Motion for Summary Judgment that is current-
ly before the Court. (“Agents’ MSJ,” Doc. # 12.) That
same day, the United States filed their own Motion
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to Dismiss and/or, in the Alternative, Motion for
Summary Judgment. (“U.S. MSJ,” Doc. # 13.) On
February 4, 2013, Plaintiff filed a Rule 56(d) Motion
for Discovery. (Doc. # 22.)

LEGAL STANDARD

I. Rule 12(b)(6) Motion to Dismiss

Federal Rule of Civil Procedure 12(b)(6) author-
izes dismissal of a complaint for “failure to state a
claim upon which relief can be granted.” Review is
limited to the contents of the complaint and matters
properly subject to judicial notice. See Tellabs, Inc. v.
Makor Issues & Rights, Ltd., 551 U.S. 308, 322
(2007). In analyzing a motion to dismiss for failure to
state a claim, “[t]he court accepts ‘all well-pleaded
facts as true, viewing them in the light most favor-
able to the plaintiff.’” In re Katrina Canal Breaches
Litig., 495 F.3d 191, 205 (5th Cir. 2007) (quoting
Martin K. Eby Constr. Co. v. Dallas Area Rapid
Transit, 369 F.3d 464, 467 (5th Cir. 2004)). To sur-
vive a Rule 12(b)(6) motion to dismiss, the plaintiff
must plead “enough facts to state a claim to relief
that is plausible on its face.” Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 570 (2007). “A claim has fa-
cial plausibility when the plaintiff pleads factual con-
tent that allows the court to draw the reasonable in-
ference that the defendant is liable for the miscon-
duct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678
(2009).

A complaint need not include detailed facts to
survive a Rule 12(b)(6) motion to dismiss. See
Twombly, 550 U.S. at 555–56. In providing grounds
for relief, however, a plaintiff must do more than re-
cite the formulaic elements of a cause of action. See
id. at 556–57. “The tenet that a court must accept as



30a

true all of the allegations contained in a complaint is
inapplicable to legal conclusions,” and courts “are not
bound to accept as true a legal conclusion couched as
a factual allegation.” Iqbal, 556 U.S. at 678 (internal
quotation marks and citations omitted). Thus, al-
though all reasonable inferences will be resolved in
favor of the plaintiff, the plaintiff must plead “specif-
ic facts, not mere conclusory allegations.” Tuchman
v. DSC Commc’ns Corp., 14 F.3d 1061, 1067 (5th Cir.
1994); see also Plotkin v. IP Axess Inc., 407 F.3d 690,
696 (5th Cir. 2005) (“We do not accept as true
conclusory allegations, unwarranted factual infer-
ences, or legal conclusions.”).

When a complaint fails to adequately state a
claim, such deficiency should be “exposed at the
point of minimum expenditure of time and money by
the parties and the court.” Twombly, 550 U.S. at 558
(citation omitted). However, the plaintiff should gen-
erally be given at least one chance to amend the
complaint under Rule 15(a) before dismissing the ac-
tion with prejudice. See Great Plains Trust Co. v.
Morgan Stanley Dean Witter & Co., 313 F.3d 305,
329 (5th Cir. 2002).

II. Rule 12(b)(1) Motion to Dismiss

Pursuant to Federal Rule of Civil Procedure
(“Rule”) 12(b)(1), a defendant may move to dismiss a
complaint for lack of subject matter jurisdiction. The
plaintiff, as the party asserting jurisdiction, bears
the burden of proving that subject matter jurisdic-
tion exists. Choice Inc. of Tex. v. Greenstein, 691
F.3d 710, 714 (5th Cir. 2012). A district court may
dismiss for lack of subject matter jurisdiction on any
one of the following bases: “(1) the complaint alone;
(2) the complaint supplemented by undisputed facts
evidenced in the record; or (3) the complaint supple-
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mented by undisputed facts plus the court’s resolu-
tion of disputed facts.” Voluntary Purchasing Grps.,
Inc. v. Reilly, 889 F.2d 1380, 1384 (5th Cir. 1989).
However, “a motion to dismiss for lack of subject
matter jurisdiction should be granted only if it ap-
pears certain that the plaintiff cannot prove any set
of facts in support of his claim that would entitle
plaintiff to relief.” Ramming v. United States, 281
F.3d 158, 161 (5th Cir. 2001).

III. Motion for Summary Judgment

Summary judgment is granted under Federal
Rule of Civil Procedure 56 when “the movant shows
that there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a mat-
ter of law.” Fed. R. Civ. P. 56(a); see also Cannata v.
Catholic Diocese of Austin, 700 F.3d 169, 172 (5th
Cir. 2012). The main purpose of summary judgment
is to dispose of factually unsupported claims and de-
fenses. Celotex Corp. v. Catrett, 477 U.S. 317, 323–
24 (1986).

The moving party bears the initial burden of
demonstrating the absence of any genuine issue of
material fact. Id. at 323. If the moving party meets
this burden, the non-moving party must come for-
ward with specific facts that establish the existence
of a genuine issue for trial. ACE Am. Ins. Co. v.
Freeport Welding & Fabricating, Inc., 699 F.3d 832,
839 (5th Cir. 2012). In deciding whether a fact issue
has been created, “the court must draw all reason-
able inferences in favor of the nonmoving party, and
it may not make credibility determinations or weigh
the evidence.” Reeves v. Sanderson Plumbing Prods.,
Inc., 530 U.S. 133, 150 (2000). However,
“[u]nsubstantiated assertions, improbable inferences,
and unsupported speculation are not sufficient to de-
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feat a motion for summary judgment.” Brown v. City
of Hous., 337 F.3d 539, 541 (5th Cir. 2003).

“Where the record taken as a whole could not
lead a rational trier of fact to find for the non-moving
party, there is no ‘genuine issue for trial.’” Matsuhita
Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S.
574, 587 (1986) (quoting First Nat’l Bank of Ariz. v.
Cities Serv. Co., 391 U.S. 253, 289 (1968)).

DISCUSSION

I. The Agents’ Motion

The Agents seek dismissal of, or summary judg-
ment on, each of Plaintiff’s claims against them.

A. Plaintiff’s Claims for Declaratory Relief

Coy and Vega seek dismissal of Plaintiff’s claims
for declaratory relief against them, arguing that “an
official capacity suit cannot be filed against individu-
al federal employees.” (Agents’ MSJ at 2.) In re-
sponse, Plaintiff concedes that the Agents “are not
the proper defendants as to [Plaintiff’s] claims for
declaratory relief,” and agrees that dismissal of those
claims insofar as they are asserted against Coy and
Vega is proper. (Id. at 25.) Plaintiff’s claims for de-
claratory relief against the Agents are therefore
DISMISSED.

B. Plaintiff’s Bivens Claims

The Agents seek dismissal of or summary judg-
ment on Plaintiff’s Bivens claims on three grounds.
First, relying on Mirmehdi v. United States, 689 F.3d
975 (9th Cir. 2012), the Agents contend that Plaintiff
may not bring a Bivens action because there is an al-
ternative process by which he may protect his inter-
ests: his pending removal proceeding. (Doc. # 40 at 1
n.1.) Second, the Agents argue that the Court lacks
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subject matter jurisdiction over Plaintiff’s Bivens
claims under 8 U.S.C. §§ 1252(b)(9) and 1252(g). (Id.
at 4–5.) Finally, the Agents assert that they are enti-
tled to qualified immunity. The Court will address
each argument in turn.

1. Mirmehdi v. United States

In Mirmehdi v. United States, the plaintiffs—
Mohammad, Mostafa, Mohsen, and Mojtaba
Mirmehdi (collectively, the “Mirmehdis”)—were ar-
rested for immigration violations after their attorney
told federal authorities that they supported an Irani-
an terrorist group. 689 F.3d at 979. The Mirmehdis
challenged the charges against them on direct appeal
of their detention, during the proceedings related to
their asylum applications, and in a federal petition
for a writ of habeas corpus. Id. After they were re-
leased, the Mirmehdis brought a Bivens claim
against two federal agents for unlawful detention. Id.
at 980. The court of appeals was thus squarely pre-
sented with what had been an “open question” in the
Ninth Circuit: does an immigrant have the right to
pursue a Bivens action for wrongful detention pend-
ing deportation? Id. at 980, 980 n.2. The court ob-
served that, before turning to “the issue of whether
[it] ought to extend Bivens to such a context,” it
should address that issue’s “logical predicate”:
“whether [it] would need to extend Bivens in order
for illegal immigrants to recover for unlawful deten-
tion during deportation proceedings.” Id. at 981. No-
ting that the Mirmehdis challenged their detention
during deportation and habeas proceedings, the
court found that there were “alternative, existing
process[es] for protecting the plaintiffs’ interests.” Id.
at 982. Accordingly, it “decline[d] to extend Bivens to
allow the Mirmehdis to sue federal agents for wrong-
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ful detention pending deportation given the exten-
sive remedial procedures available to and invoked by
them and the unique foreign policy considerations
implicated in the immigration context.” Id. at 983.

The Agents urge this Court to find that
Mirmehdi bars Plaintiff from bringing a Bivens ac-
tion against them. At the hearing, Plaintiff’s counsel
represented to the Court that Plaintiff is subject to
removal proceedings. The Agents argue that because
Plaintiff may challenge the constitutionality of the
traffic stop and subsequent arrest through that pro-
cess, he has alternative remedial procedures avail-
able to him and therefore cannot bring a Bivens ac-
tion. In response, Plaintiff contends that Mirmehdi is
“entirely inapplicable to this case.” (Doc. # 41.) The
Court agrees that Mirmehdi is distinguishable. In
that case, the Ninth Circuit confronted a very nar-
rowly drawn issue: whether it was necessary to “ex-
tend Bivens in order for illegal immigrants to recover
for unlawful detention during deportation proceed-
ings.” Mirmehdi, 689 F.3d at 981. Having answered
that question in the negative, the court declined to
extend Bivens only in the context of claims for
wrongful detention pending deportation. Plaintiff in
the instant case has not brought a claim for unlawful
detention. Indeed, unlike a claim for wrongful deten-
tion pending deportation, the claims in this case did
not stem from the deportation process; the alleged
constitutional violations of which Plaintiff complains
preceded the initiation of deportation proceedings.
Mirmehdi is also distinguishable because in that
case the plaintiffs had already invoked the deporta-
tion appeals process and sought federal habeas relief.
Id. at 982 (“The Mirmehdis could—and did—
challenge their detention through not one but two
different remedial systems.”); Dukureh v. Hullett,
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No. C11-1866, 2012 WL 3154966, at *5 (W.D. Wash.
Aug. 2, 2012) (holding that Mirmehdi barred the
plaintiff’s Fourth Amendment claims in part because
the plaintiff “had and exercised alternative reme-
dies”) (emphasis added). Here, by contrast, no alter-
native remedial process has been invoked. Plaintiff
may be able to challenge the constitutionality of the
Agents’ seizure through the deportation proceedings
the government has initiated, but as far as this
Court is aware, Plaintiff has not yet had the oppor-
tunity to do so.

Given the limited holding in Mirmehdi—tailored
to the specific factual situation presented in that
case—and the factual distinctions between Mirmehdi
and this case, the Court is not convinced that the
Ninth Circuit intended to bar an alien in Plaintiff’s
position from bringing a Bivens action. Moreover, the
Court is not bound by decisions of the Ninth Circuit,
and to the extent an opinion from that circuit con-
flicts with the law in this circuit, the Court must fol-
low Fifth Circuit precedent. The Fifth Circuit has
never confronted the precise issue addressed in
Mirmehdi, but it has allowed an alien subject to de-
portation proceedings to bring Bivens claims against
federal agents for involuntary servitude and mis-
treatment while in detention. See Humphries v. Var-
ious Fed. USINS Emps., 164 F.3d 936, 944 (5th Cir.
1999). Accordingly, the Court concludes that
Mirmehdi does not preclude Plaintiff from bringing a
Bivens claim for unlawful seizure.

2. Subject Matter Jurisdiction

The Agents also contend that the Immigration
and Nationality Act (“INA”)—specifically, sections
1252(b)(9) and 1252(g)—deprives this Court of sub-
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ject matter jurisdiction over Plaintiff’s Bivens claims.
(Doc. # 40 at 4–5.)

i. Section 1252(b)(9)

Section 1252(b)(9) of the INA provides:

Judicial review of all questions of law and
fact, including interpretation and application
of constitutional and statutory provisions,
arising from any action taken or proceeding
brought to remove an alien from the United
States under this chapter shall be available
only in judicial review of a final order under
this section.

8 U.S.C. § 1252(b)(9). “As its text makes manifest,”
this provision “was designed to consolidate and
channel review of all legal and factual questions that
arise from the removal of an alien into the adminis-
trative process, with judicial review of those deci-
sions vested exclusively in the courts of appeals.”
Aguilar v. United States Immigration & Customs
Enforcement, 510 F.3d 1, 9 (1st Cir. 2007); see also
Foster v. Townsley, 243 F.3d 210, 213 (5th Cir. 2001)
(observing that § 1252(b)(9) “acts as a ‘zipper clause’
by channeling judicial review of all decisions and ac-
tions” of the INS).

In I.N.S. v. St. Cyr, 533 U.S. 289, 314 (2001), the
Supreme Court observed that section 1252(b)(9) “ap-
plies only ‘[w]ith respect to review of an order of re-
moval under [section 1252(a)(1)].’” Accordingly, the
majority of appellate courts that have addressed its
scope have concluded that section 1252(b)(9) applies
only to claims seeking judicial review of orders of
removal. See Chehazeh v. Attorney Gen. of the Unit-
ed States, 666 F.3d 118, 133 (3d Cir. 2012) (“We
therefore . . . hold that § 1252(b)(9) applies only
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‘[w]ith respect to review of an order of removal under
subsection [1252(a)(1)].’) (quoting 8 U.S.C. § 1252(b));
Singh v. Gonzales, 499 F.3d 969, 978 (9th Cir. 2007)
(“By virtue of [its] explicit language, . . . [section]
1252(b)(9) [applies] only to those claims seeking judi-
cial review of orders of removal.”); Madu v. United
States Attorney Gen., 470 F.3d 1362, 1367 (11th Cir.
2006) (“Because section 1252(b)(9) applies only
‘[w]ith respect to review of an order of removal,’ and
this case does not involve review of an order of re-
moval, we find that section 1252(b)(9) does not apply
to this case.”); see also Ochieng v. Mukasey, 520 F.3d
1110, 1115 (10th Cir. 2008) (stating in dicta that sec-
tion 1252(b)(9) would not apply in that case because
the petitioner “would not be seeking review of an or-
der of removal, but review of his detention”).

The First Circuit arrived at a different conclu-
sion, determining that section 1252(b)(9) “cannot be
read to swallow all claims that might somehow touch
upon, or be traced to, the government’s efforts to re-
move an alien,” but rejecting the argument that its
reach is “limited to challenges to singular orders of
removal or to removal proceedings simpliciter.” Agui-
lar, 510 F.3d at 9, 10. It “thus read the words ‘arising
from’ in section 1252(b)(9) to exclude” only those
“claims that are independent of, or wholly collateral
to, the removal process.” Id. at 11. Accordingly, the
court in Aguilar concluded that section 1252(b)(9)
stripped the district court of jurisdiction to hear
claims for violations of the petitioners’ right to coun-
sel during removal proceedings, but did not bar the
petitioners’ claims alleging violations of their Fifth
Amendment right to make decisions as to the care,
custody and control of their children. Id. at 18–19.
The court noted that procedural due process rights—
such as the right to counsel—“‘arise from’ removal in
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that they are part of the fabric of the removal pro-
ceedings themselves,” and neither “independent of,
[nor] collateral to, removal proceedings,” while
claims relating to the Fifth Amendment right to fam-
ily integrity are entirely collateral to removal. Id. at
18.

The Agents cite to Aguilar and urge the Court to
find that Plaintiff’s Fourth Amendment claims are
barred under section 1252(b)(9). The First Circuit’s
reading of that section would most likely strip this
Court of jurisdiction over Plaintiff’s constitutional
claims. The traffic stop Plaintiff challenges as an un-
reasonable seizure and his subsequent arrest are not
related to “the fabric of the removal proceedings it-
self.” Id. at 18. However, as the traffic stop ultimate-
ly led to the initiation of removal proceedings, it can
hardly be called wholly independent of or collateral
to said proceedings. Furthermore, unlike the issue of
family integrity in Aguilar, the reasonableness of the
traffic stop at issue in this case is not “completely ir-
relevant to the mine-run of issues that will be liti-
gated in removal proceedings,” see id. at 19, and it
has some bearing on Plaintiff’s immigration status—
if the traffic stop at issue was, as Plaintiff claims,
made without reasonable suspicion, the fruits of that
illegal seizure may be suppressed.

However, as the Third Circuit noted in
Chehazeh, Aguilar appears to conflict with the Su-
preme Court’s “explicit instruction” that section
1252(b)(9) “applies only ‘[w]ith respect to review of
an order of removal under [section 1252(a)(1)].”
Chehazeh, 666 F.3d at 133 (quoting St. Cyr, 533 U.S.
at 313). This Court will not, therefore, follow Aguilar,
and will instead adhere to the interpretation of sec-
tion 1252(b)(9) advanced by the Third, Ninth, and
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Eleventh Circuits, which is consistent with St. Cyr.
Because Plaintiff here is not seeking review of an or-
der of removal—like the petitioner in Chehazeh,
“there has been no such order with respect to him”—
section 1252(b)(9) does not preclude judicial review of
Plaintiff’s constitutional claims.

ii. Section 1252(g)

Section 1252(g) of the INA, titled “Exclusive ju-
risdiction,” states:

Except as provided in this section and not-
withstanding any other provision of law
(statutory or nonstatutory), . . . no court shall
have jurisdiction to hear any cause or claim
by or on behalf of any alien arising from the
decision or action by the Attorney General to
commence proceedings, adjudicate cases, or
execute removal orders against any alien un-
der this chapter.

8 U.S.C. § 1252(g). In Reno v. American-Arab Anti-
Discrimination Committee, 525 U.S. 471, 482 (1999)
(“AADC”), the Supreme Court interpreted section
1252(g) narrowly, concluding that—unlike section
1252(b)(9)—it is not a “zipper clause” channeling or
precluding judicial review of all claims arising from
deportation proceedings. Instead, section 1252(g)
“applies only to three discrete actions that the Attor-
ney General may take: her ‘decision or action’ to
‘commence proceedings, adjudicate cases, or execute
removal orders.’” Id. at 482. The Court noted that
“[i]t is implausible that the mention of three discrete
events along the road to deportation was a shorthand
way of referring to all claims arising from deporta-
tion proceedings,” particularly given that there are
“many other decisions or actions that may be part of
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the deportation process—such as the decisions to
open an investigation, to surveil the suspected viola-
tor, [and] to reschedule the deportation hearing. . . .”
Id.

The Agents contend that section 1252(g) strips
this Court of jurisdiction over Plaintiff’s Fourth
Amendment claims. (Doc. # 40 at 4.) They cite to
Sissoko v. Rocha, 509 F.3d 947, 949 (9th Cir. 2007),
in which the Ninth Circuit held that the plaintiff’s
Fourth Amendment false arrest claim was barred by
section 1252(g). In that case, the plaintiff, a citizen of
Senegal and longtime resident of the United States,
was detained for four months after an immigration
inspector determined that he qualified for expedited
removal. Sissoko, 509 F.3d at 949. The Ninth Circuit
concluded that, considering the circumstances, “par-
ticularly the existence in the record of a half-
completed [Notice and Order of Expedited Removal],”
the detention challenged by the plaintiff as unlawful
“arose from [the immigration inspector’s] decision to
commence expedited removal proceedings.” Id.

The Agents argue that Plaintiff’s constitutional
claims are similarly barred by section 1252(g) be-
cause they arise from the Agents’ decision to com-
mence removal proceedings. The Court disagrees. In
Sissoko, the plaintiff was challenging his allegedly
unlawful detention, which came about because the
immigration inspector determined that he qualified
for expedited removal. 509 F.3d at 949. The plain-
tiff’s claim was therefore based on an injury that
arose directly from the inspector’s decision to com-
mence removal proceedings. In this case, Plaintiff’s
injuries—the alleged Fourth Amendment viola-
tions—preceded the decision to commence removal
proceedings. The Agents appear to argue that the
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traffic stop nevertheless arose from a decision to
commence proceedings because Plaintiff was, at the
time the challenged seizure occurred, subject to re-
moval as an alien present in the country illegally.1

The Agents do not cite to any authority supporting
this argument, and the Court finds it unpersuasive.
The Supreme Court read 1252(g) narrowly in AADC,
limiting it to only the three discrete actions explicitly
mentioned in the statute and excluding “other deci-
sions or actions that may be part of the deportation
process,” such as the decision to open an investiga-
tion and the decision to surveil a suspected violator.
AADC, 525 U.S. at 482. The Court concludes that
Plaintiff’s Bivens claims arise from actions in the lat-
ter category, and do not fall within the ambit of sec-
tion 1252(g). Accordingly, the Court is not barred
from hearing Plaintiff’s claims.

3. Qualified Immunity

Plaintiff’s Bivens claims assert that the Agents
violated his right, secured by the Fourth Amend-
ment, to be free from unreasonable seizure when
they1 stopped the Truck without reasonable suspi-
cion and arrested him without probable cause. Quali-
fied immunity shields a government official from civ-
il liability for damages based on the performance of
discretionary functions if the official’s acts were ob-
jectively reasonable in light of clearly established
law. Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).

1 Presumably that is the argument the Agents are attempting
to make when they point out that Plaintiff was, by operation of
law, an “applicant for admission” subject to mandatory inspec-
tion under 8 U.S.C. § 1225, and state that “Plaintiff was exam-
ined at an ‘office’ about his right to remain in the United States,
was asked to sign a ‘voluntary departure’ form, and was placed
in ‘detention’ when he refused to sign the form.” (Doc. # 40 at 4.)
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The qualified immunity standard gives ample room
for mistaken judgments by protecting “all but the
plainly incompetent or those who knowingly violate
the law.” Hunter v. Bryant, 502 U.S. 224, 229 (1991).
In suits brought under federal law, government em-
ployees are presumptively entitled to the defense of
qualified immunity, and once the defense is asserted
the burden shifts to the plaintiff to show that im-
munity does not bar recovery. Salas v. Carpenter,
980 F.2d 299, 306 (5th Cir. 1992); Bennett v. City of
Grand Prairie, Tex., 883 F.2d 400, 408 (5th Cir.
1989).

The Agents contend that they are entitled to
qualified immunity because: (1) they had reasonable
suspicion to stop the Truck and probable cause to ar-
rest Plaintiff, and thus Plaintiff’s Fourth Amend-
ment rights were not violated; and (2) even if there
was a Fourth Amendment violation, their conduct
was objectively reasonable. (Agents’ MSJ at 4–14.)
Although the Agents argue that Plaintiff has failed
to plead facts sufficient to defeat a qualified immuni-
ty defense, their arguments rely primarily upon evi-
dence outside the pleadings; specifically, declarations
executed by Coy and Vega that they claim show that
“the facts known to [them] demonstrate that . . . they
had reasonable suspicion for the stop. . . .” (Id. at 5.)
In response, Plaintiff argues that, to the extent the
Agents seek summary judgment on the issue of qual-
ified immunity, their motion is premature and must
be deferred until after Plaintiff has had an oppor-
tunity to conduct discovery.2

2 Plaintiff has filed a motion seeking to delay adjudication of
Defendants’ motions until after he has had an opportunity to
take discovery (doc. # 22), which the Court will address in
greater detail below.
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“One of the principal purposes of the qualified
immunity doctrine is to shield officers not only from
liability, but also from defending against a lawsuit.”
Jackson v. City of Beaumont, 958 F.2d 616, 620 (5th
Cir. 1992); see also Siegert v. Gilley, 500 U.S. 226,
232 (1991) (same). Consequently, “[w]here the de-
fendant seeks qualified immunity, a ruling on that
issue should be made early in the proceedings so that
the costs and expenses of trial are avoided where the
defense is dispositive.” Saucier v. Katz, 533 U.S. 194,
200 (2001) overruled in part by Pearson v. Callahan,
555 U.S. 223 (2009). In particular, the doctrine is de-
signed to protect public officials from “the broad-
ranging discovery that can be peculiarly disruptive of
effective government.” Anderson v. Creighton, 483
U.S. 635, 646 n. 6 (1987) (internal quotations omit-
ted). The Fifth Circuit has thus “established a care-
ful procedure” for determining whether a defendant
is entitled to qualified immunity. Backe v. LeBlanc,
691 F.3d 645, 648 (5th Cir. 2012).

District courts are instructed to first determine
whether “the plaintiff’s pleadings assert facts which,
if true, would overcome the defense of qualified im-
munity.” Wicks v. Miss. State Emp’t Servs., 41 F.3d
991, 994 (5th Cir. 1995). “[A] plaintiff seeking to
overcome qualified immunity must plead specific
facts that both allow the court to draw the reason-
able inference that the defendant is liable for the
harm he has alleged and that defeat a qualified im-
munity defense with equal specificity.” Backe, 691
F.3d at 648. If the district court finds that a plaintiff
has so pled, but “remains ‘unable to rule on the im-
munity defense without further clarification of the
facts,’ it may issue a discovery order ‘narrowly tai-
lored to uncover only those facts needed to rule on
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the immunity claim.’” Id. (quoting Lion Boulos v.
Wilson, 834 F.2d 507–08 (5th Cir. 1987)).

Accordingly, this Court will first assess whether
the Complaint alleges facts adequate to defeat the
Agents’ qualified immunity defense. In order to de-
feat the defense, Plaintiff must allege facts that, if
proven, would demonstrate that Coy and Vega vio-
lated clearly established constitutional rights. Wicks,
41 F.3d at 995.

i. Did the Agents’ alleged conduct vio-
late a constitutional right?

In United States v. Brignoni-Ponce, 422 U.S. 873,
884 (1975), the Supreme Court held that, except at
the border, the Fourth Amendment forbids officers
from stopping a vehicle to question its occupants
about their immigration and citizenship status un-
less the officers “are aware of specific articulable
facts, together with rational inferences from those
facts, that reasonably warrant suspicion that the ve-
hicles contain aliens who may be illegally in the
country.” Reasonable suspicion may be based on a
number of factors, including, but not limited to

(1) characteristics of the area where the vehi-
cle is encountered; (2) proximity to the bor-
der; (3) the usual traffic pattern on the road;
(4) previous experience with criminal activi-
ty; (5) information about recent criminal ac-
tivity in the area; (6) the driver’s behavior;
(7) the appearance of the vehicle, its type and
whether it appears loaded; and (8) the num-
ber, appearance and behavior of the passen-
gers.

United States v. Chavez-Chavez, 205 F.3d 145, 148
(5th Cir. 2000). “[T]he apparent Mexican ancestry of
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the occupants of a vehicle” is a relevant factor, but
not sufficient on its own to furnish reasonable suspi-
cion. Brignoni-Ponce, 422 U.S. at 885–86. “No single
factor is determinative; the totality of the particular
circumstances must govern the reasonableness of
any stop by roving border patrol officers.” United
States v. Morales, 191 F.3d 602, 604 (5th Cir. 1999)
(quoting United States v. Moreno-Chaparro, 180
F.3d 629, 631–32 (5th Cir. 1998)). Furthermore, “[i]n
all situations the officer is entitled to assess the facts
in light of his experience in detecting illegal entry
and smuggling.” Brignoni-Ponce, 422 U.S. at 885.

The Fifth Circuit has “often held that, for obvious
reasons, the proximity of the stop to the border is the
‘paramount factor’ to consider; and that this factor ‘is
missing’ if the stop is, as here, more than 50 miles
from the border.” Morales, 191 F.3d at 606 (quoting
United States v. Aldaco, 168 F.3d 148, 150 (5th Cir.
1999)); United States v. Inocencio, 40 F.3d 716, 722
(5th Cir. 1995) (“[T]his Court frequently focuses
on . . . whether an arresting agent could reasonably
conclude that a particular vehicle originated its jour-
ney at the border.”). In this case, there is no dispute
that the stop occurred more than 50 miles from the
border. (See Agents’ MSJ at 6.) However, “Brignoni-
Ponce may still be satisfied if other articulable facts
warrant reasonable suspicion.” Inocencio, 40 F.3d at
722.

The Complaint alleges that the road on which
the Truck was traveling is traveled by thousands of
people daily, and has no characteristics that make it
more likely than others to be used as a route for ille-
gal activity. (Compl. ¶¶ 30, 31, 73, 74.) It asserts that
the driver behaved normally, keeping his eyes on the
road when the Agents began following the Truck. (Id.
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¶¶ 44, 45.) It also alleges that the occupants of the
Truck never attempted to hide themselves from view,
the Truck itself never made any movements out of
the ordinary or sped up, slowed down, or changed
lanes. (Id. ¶¶ 59–62.) According to the Complaint,
the Truck was a very common model and was not al-
tered for any special purpose. (Id. ¶¶ 17, 18, 19, 20,
21.) Furthermore, Plaintiff alleges that he and his
companions were not driving at an unusual time of
day; it was apparently late afternoon. (Id. ¶ 23.) Fi-
nally, the Complaint directly alleges that the Agents
stopped the Truck because its driver and passenger
were Hispanic. (Id. ¶ 42.)

These factual allegations, taken in the light most
favorable to Plaintiff, show that the Agents violated
his right, secured by the Fourth Amendment, to be
free from unreasonable seizure. Plaintiff alleges that
Coy and Vega stopped the Truck solely on the basis
of the occupants’ ethnicity, which is not sufficient to
furnish reasonable suspicion. Brignoni-Ponce, 422
U.S. at 885–86 (holding that “the apparent Mexican
ancestry” of a vehicle’s occupants does not “furnish[]
reasonable grounds to believe that the . . . occupants
[are] aliens”). Plaintiff’s other allegations regarding
the circumstances surrounding the stop reveal that
the other factors tending to establish reasonable
suspicion were not present; according to the Com-
plaint, there was nothing unusual or suspicious
about the Truck, its occupants, or the situation. The
only factors not specifically precluded by Plaintiff’s
allegations are the Agents’ previous experience with
criminal activity and information about recent crim-
inal activity in the area. However, those factors alone
cannot establish reasonable suspicion absent specific
articulable facts that suggest that the vehicle in
question contains aliens in the country illegally. See



47a

United States v. Olivares-Pacheco, 633 F.3d 399, 404
(5th Cir. 2011) (“Absent articulable observations
about a vehicle, its operator, its operation, or its car-
go, however, experience alone cannot supply reason-
able suspicion.”); Chavez-Chavez, 205 F.3d at 148
(“[T]he fact that a road has been used by alien smug-
glers is alone insufficient to justify a stop.”).

As for Plaintiff’s claim for false arrest, the
Agents argue that they are entitled to qualified im-
munity because they had probable cause to arrest
him. (Agents’ MSJ at 13.) The Agents maintain that
they arrested Plaintiff only after he told them that
he: (1) was not a United States citizen; (2) was born
in Mexico; and (3) had no documents justifying his
presence in the United States. (Id.) Plaintiff disputes
these allegations, contending that when the Agents
arrested him he had admitted only that he was not a
United States citizen. (Doc. # 33 at 23.) Plaintiff fur-
ther argues that, in any event, “[e]verything that
transpired between [the Agents] and [Plaintiff] was a
product of the preceding illegal seizure of the Truck,”
and that the arrest was therefore unlawful as
“[t]here can be no legal arrest that is subsumed with-
in a continuing illegal seizure.” (Id.) Plaintiff is cor-
rect. The legality of his arrest depends upon the le-
gality of the traffic stop that preceded it. If the
Agents lacked reasonable suspicion to stop the
Truck, Plaintiff’s subsequent arrest was unlawful.
C.f. Wong Sun v. United States, 371 U.S. 471, 484
(1963) (holding that an unlawful entry invalidates a
subsequent arrest); see also id. (“A contrary holding
here would mean that a vague suspicion could be
transformed into probable cause for arrest by reason
of . . . conduct which the arresting officers them-
selves have provoked.”). Given that the Complaint al-
leges facts that, if proven, demonstrate that the
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Agents stopped the Truck without reasonable suspi-
cion, the Complaint’s allegations are sufficient to
show that the Agents also violated Plaintiff’s Fourth
Amendment rights by subjecting him to an unlawful
arrest.

ii. Was the right clearly established?

Having found that the Complaint adequately al-
leges that Plaintiff’s constitutional right to be free
from unreasonable seizures was violated, the Court
must determine whether that right was clearly es-
tablished. Saucier, 533 U.S. at 201 (“[I]f a violation
could be made out on a favorable view of the parties’
submissions, the next, sequential step is to ask
whether the right was clearly established.”). “The
relevant, dispositive inquiry in determining whether
a right is clearly established is whether it would be
clear to a reasonable officer that his conduct was un-
lawful in the situation he confronted.” Id. at 202. The
Fifth Circuit has observed that “[t]he central concept
is that of ‘fair warning’: The law can be clearly estab-
lished ‘despite notable factual distinctions between
the precedents relied on and the cases then before
the Court, so long as the prior decisions gave reason-
able warning that the conduct then at issue violated
constitutional rights.’” Kinney v. Weaver, 367 F.3d
337, 350 (5th Cir. 2004) (quoting Hope v. Pelzer, 536
U.S. 730, 740 (2002)).

The Complaint alleges that the Agents stopped
the Truck and questioned its passengers solely on
the basis of their race. According to Plaintiff, there
was nothing out of the ordinary about the truck, its
occupants, or the surroundings that would have jus-
tified the stop. Accepting Plaintiff’s allegations as
true, the Court concludes that no reasonable officer
would have believed it was lawful to detain the
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Truck for investigatory purposes under the circum-
stances alleged in the Complaint. At the time of the
stop, it was clearly established that a border patrol
agent cannot detain a vehicle based on the Hispanic
appearance of its occupants. The Court therefore
DENIES the Agents’ motion insofar as it seeks dis-
missal of Plaintiff’s Bivens claims pursuant to Rule
12(b)(6).

iii. Should Plaintiff be permitted to take
discovery?

Plaintiff alleges facts sufficient to defeat quali-
fied immunity. The Agents would nevertheless have
the Court dismiss Plaintiff’s Bivens claims or enter
summary judgment on the basis of evidence outside
the pleadings. Coy and Vega submitted declarations
that they assert demonstrate that there was reason-
able suspicion to stop the Truck in which Plaintiff
was a passenger. For example, the Agents claim that
smugglers were known to frequent backroads like
those on which Plaintiff and his companions were
driving (Agents’ MSJ at 6), and in the weeks prior to
the stop at issue in this case, they “were aware of
numerous complaints from ranchers and other per-
sons about possible alien smuggling in the area” (id.
at 9). They contend that the driver of the Truck be-
haved suspiciously, turning onto another road and
slowing down when he saw them, and looking at
them so intently in his mirror that he began to
swerve off the road. (Id. at 11.) The Agents also claim
that they both had substantial experience detecting
aliens and alien smuggling, and they were informed
by that experience on the day in question. (Id. at 7–
8.)

Plaintiff has filed a motion pursuant to Federal
Rule of Civil Procedure 56(d) (“Rule 56(d)”), asking
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the Court to “deny Defendants’ pre-answer, pre-
discovery motions for summary judgment or, alterna-
tively, suspend consideration of the same to allow
[Plaintiff] time to take discovery. . . .” (Doc. # 22 at
2.) Rule 56(d) provides that, “[i]f a nonmovant shows
by affidavit or declaration that, for specified reasons,
it cannot present facts essential to justify its opposi-
tion, the court may: (1) defer considering the motion
or deny it; (2) allow time to obtain affidavits or decla-
rations or to take discovery; or (3) issue any other
appropriate order.” Plaintiff submitted an affidavit
identifying several categories of evidence relied upon
by the Agents that he is unable to respond to because
he has had no opportunity to take discovery. Specifi-
cally, Plaintiff seeks to obtain discovery related to
Vega’s claim that he was taught to look for certain
specific suspicious behavior; the extent of Vega and
Coy’s experience conducting roving patrols and in-
vestigatory stops; the extent to which Roads 187 and
337 were used for illegal smuggling; and the reports
Coy and Vega claim to have received in the weeks
leading up to the stop about alien smuggling in the
area. (Doc. # 22 Ex. 1 at 1–2.)

Where, as here, the Court has found that Plain-
tiff’s Complaint alleges facts sufficient to defeat qual-
ified immunity, but Plaintiff has not yet had an op-
portunity to take discovery, it would be premature to
grant summary judgment to the defendants. See
Schultea v. Wood, 47 F.3d 1427, 1433–34 (5th Cir.
1995) (“The district court need not allow any discov-
ery unless it finds that plaintiff has supported his
claim with sufficient precision and factual specificity
to raise a genuine issue as to the illegality of defen-
dant’s conduct at the time of the alleged acts.”). Ac-
cordingly, the Court GRANTS Plaintiff’s Rule 56(d)
motion for discovery. Plaintiff may engage in limited
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discovery, related only to those issues Plaintiff iden-
tified in his motion (doc. # 22 ex. 1 at 1–2). The Court
DENIES WITHOUT PREJUDICE the Agents’ mo-
tion insofar as it seeks summary judgment on Plain-
tiff’s Bivens claims. Coy and Vega may re-file the
motion after Plaintiff has had an opportunity to take
discovery.

II. Defendant United States’s Motion

The United States seeks dismissal of or summary
judgment on Plaintiff’s claims on a number of
grounds. First, the United States asserts that Plain-
tiff’s FTCA claims must be dismissed for lack of sub-
ject matter jurisdiction because he failed to file an
administrative tort claim alleging false imprison-
ment or assault prior to filing the instant action.
(U.S. MSJ at 2.) Second, the United States argues
that, even if Plaintiff did exhaust his administrative
remedies, his claims should be dismissed because
Plaintiff’s claims fall within the detention-of-goods
exception under the FTCA. (Id. at 6.) The United
States also argues that Plaintiff’s FTCA claims are
barred by the unlawful acts doctrine. (Id. at 9.) Next,
the United States contends that, in any event, Plain-
tiff has not stated actionable tort claims under Texas
law. (Id. at 7–9.) Finally, the United States argues
that Plaintiff’s claims for declaratory relief must be
dismissed because the Declaratory Judgment Act
does not provide an independent basis for relief.
(Doc. # 36 at 3.)

As a preliminary matter, the Court notes that a
motion for summary judgment is premature where,
as here, no discovery has occurred and the defendant
has not even filed an answer. “Summary judgment
should not . . . ordinarily be granted before discovery
has been completed.” Xerox Corp. v. Genmoora Corp.,
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888 F.2d 345, 254 (5th Cir. 1989). Consequently, the
Court will construe the United States’s motion as a
motion to dismiss Plaintiff’s claims, and will not con-
sider matters outside the pleadings.3

A. Failure to Exhaust Administrative Remedies

Under the Federal Tort Claims Act (“FTCA”),

[a]n action shall not be instituted upon a claim
against the United States for money damages
for injury . . . caused by the negligent or wrong-
ful act or omission of any employee of the Gov-
ernment while acting within the scope of his of-
fice or employment, unless the claimant shall
have first presented the claim to the appropriate
Federal agency and his claim shall have been
finally denied by the agency in writing and sent
by certified or registered mail.

28 U.S.C. § 2675(a). This exhaustion requirement “is
a prerequisite to suit under the FTCA.” Life Partners
Inc. v. United States, 650 F.3d 1026, 1030 (5th Cir.
2011). The United States claims that Plaintiff has
not exhausted his administrative remedies because
he did not file an administrative claim with CBP
specifically alleging false imprisonment or assault.
(U.S. MSJ at 5.) The administrative tort claim filed

3 With one exception: the Court will consider matters outside
the pleadings that bear on the United States’s argument that
the Court lacks subject matter jurisdiction because Plaintiff
failed to exhaust his administrative remedies. See Robinson v.
TCI/US W. Commc’ns Inc., 117 F.3d 900, 904 (5th Cir. 1997) (“A
court may base its disposition of a motion to dismiss for lack of
subject matter jurisdiction on (1) the complaint alone; (2) the
complaint supplemented by undisputed facts; or (3) the com-
plaint supplemented by undisputed facts plus the court’s reso-
lution of disputed facts.”).
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with CBP described the facts and circumstances sur-
rounding the traffic stop in question but did not state
that Plaintiff had been subjected to false imprison-
ment or assault; the claim alleged only “an illegal
race based stop” by Vega and Coy. (U.S. MSJ at 5;
Agents’ MSJ Ex. 1 at 32.)

The Fifth Circuit does not require plaintiffs “to
specifically enumerate legal theories of recovery in
their administrative claims.” Frantz v. United
States, 29 F.3d 222, 224 (5th Cir. 1994). The purpose
of § 2675 of the FTCA

will be served as long as a claim brings to the
Government’s attention facts sufficient to
enable it thoroughly to investigate its poten-
tial liability and to conduct settlement nego-
tiations with the claimant. Accordingly, we
think that if the Government’s investigation
of [the plaintiffs’] claim should have revealed
theories of liability other than those specifi-
cally enumerated therein, those theories can
properly be considered part of the claim.

Rise v. United States, 630 F.2d 1068, 1071 (5th Cir.
1994). Accordingly, as long as Plaintiff’s administra-
tive claim provided the government with enough in-
formation to conduct an investigation and to put it
on notice of the possibility of a false imprisonment
and an assault claim, those claims were exhausted.
Frantz, 29 F.3d at 225. In this case, Plaintiff’s ad-
ministrative claim described the traffic stop in detail,
including the fact that Coy grabbed him by the arm
(the basis for Plaintiff’s assault claim) and the fact
that he was detained by the Agents following the al-
legedly illegal seizure (the basis for Plaintiff’s false
imprisonment claim). (Agents’ MSJ Ex. 1 at 34.) The
Court therefore concludes that Plaintiff has exhaust-
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ed his administrative remedies, and declines to dis-
miss Plaintiff’s tort claims on this basis.

B. The Detention-of-Goods Exception

The FTCA provides that the “United States shall
be liable, respecting the provisions of this title relat-
ing to tort claims, in the same manner and to the
same extent as a private individual under like cir-
cumstances. . . .” 28 U.S.C. § 2674. However, the
FTCA contains a number of exceptions, one of which
is that the FTCA does not apply to “[a]ny claim aris-
ing in respect of the assessment or collection of any
tax or customs duty, or the detention of any goods,
merchandise, or other property by any officer of cus-
toms or excise or any other law enforcement of-
ficer. . . .” 28 U.S.C. § 2680(c). The Supreme Court
has interpreted this provision to mean that any
claim “‘arising out of’ the detention of goods” is ex-
empted. Kosak v. United States, 465 U.S. 848, 854
(1984). Accordingly, the Fifth Circuit has held that
intentional tort claims for assault, battery, and false
arrest and imprisonment are barred by the deten-
tion-of-goods exception “if the alleged torts arose
from the inspection, seizure, or detention of goods by
a Customs agent because such claims involve con-
duct covered by § 2680(c).” Jeanmarie v. United
States, 242 F.3d 600, 604 (5th Cir. 2001). The Fifth
Circuit has also interpreted § 2680(c) very broadly
“to preclude suits for damages arising out of the al-
legedly tortious activities of IRS agents when those
activities were in any way related to the agents’ offi-
cial duties.” Capozzoli v. Tracey, 663 F.2d 654, 658
(5th Cir. 1981).

The United States argues that Plaintiff’s tort
claims must be dismissed pursuant to § 2680(c) be-
cause they “arise[] from alleged torts ‘committed in-
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cident to the performance of an agent’s duties under
§ 2680(c),’ namely Agent Vega’s and Coy’s stop of the
truck Plaintiff was riding in and his subsequent ar-
rest.” (U.S. MSJ at 6.) In response, Plaintiff contends
that § 2680(c) was not intended to apply to the situa-
tion at hand here, where the detention of property—
the Truck—was merely incidental to the detention of
its occupants. The Court agrees. In this case, the of-
ficers detained the vehicle in order to ask its occu-
pants about their citizenship and immigration sta-
tus, not to take any action with respect to the vehicle
itself. The United States has not provided the Court
with any authority indicating that § 2680(c) applies
to claims arising from investigatory stops, and, in-
deed, a recent Fifth Circuit case seems to foreclose
its application in this case. Davila v. United States,
713 F.3d 248, 256 (5th Cir. 2013).

In Davila, the plaintiff asserted a claim against
the government under the FTCA for false imprison-
ment. 713 F.3d at 254. Davila was detained at a
United States Border Patrol checkpoint while CBP
agents searched his car. Id. at 257. After his son fled
in the vehicle, with CBP agents in pursuit, Davila
was arrested and detained in a county jail. Id. It was
this detention that gave rise to his claim for false
imprisonment. Id. The Fifth Circuit held that the de-
tention-of-goods exception did not apply to Davila’s
claim of false imprisonment because it was “unrelat-
ed to the vehicle or the detention thereof,” and Davi-
la did “not contend that the claim arose in respect of
the detention of his vehicle.” Id. The court took into
account that “[n]o contraband had been found in the
vehicle, [and] the search had long since ended” by the
time Davila was arrested and detained. Id. In this
case, no contraband was ever sought, and no search
was ever conducted. The Court concludes that the
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detention-of-goods exception does not apply to Plain-
tiff’s claims of false imprisonment or assault.

C. Unlawful Acts Rule

Under Texas’s unlawful acts rule, “no action may
be predicated upon an admittedly unlawful act of the
party asserting it.” Denson v. Dallas Cnty. Credit
Union, 262 S.W.3d 846, 855 (Tex. App. 2008).
“Courts have interpreted this defense to mean that if
the illegal act is inextricably intertwined with the
claim and the alleged damages would not have oc-
curred but for the illegal act, the plaintiff is not enti-
tled to recover as a matter of law.” Carcamo-Lopez v.
Does 1 through 20, 865 F. Supp. 2d 736, 763 (W.D.
Tex. 2011) (citing Sharpe v. Turley, 191 S.W.3d 362,
366 (Tex. App. 1935)). A plaintiff’s illegal act is “inex-
tricably intertwined” with his claim if “it is necessary
for the plaintiff to prove, as part of his cause of ac-
tion, his own . . . illegal transaction.” Carcamo-Lopez,
865 F.Supp.2d at 763 (citing Marathon Oil Co. v.
Hadley, 107 S.W.2d 883, 885 (Tex. App. 1935)). A de-
fendant may not claim a defense under the unlawful
acts rule if the plaintiff

can show a complete cause of action without
being obliged to prove his own illegal act,
although such act may incidentally appear,
and may be explanatory even of other facts in
the case, it being sufficient if his cause of ac-
tion is not essentially founded upon some-
thing which is illegal.

Id.

Here, the United States argues that it may in-
voke the unlawful acts doctrine because Plaintiff was
engaged in illegal conduct—specifically, the United
States claims that he was present in the country ille-
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gally—at the time the alleged false imprisonment
and assault took place. According to the United
States, the illegal conduct is therefore “inextricably
interwined” with the FTCA claim. Furthermore, the
United States argues that Plaintiff’s illegal conduct
was a but-for cause of the FTCA claim because he
“would not have been arrested had he not been ille-
gally present in the United States.” (U.S. MSJ at 10.)
In response, Plaintiff contends that his claims cannot
be dismissed based on the unlawful acts rule, be-
cause he does not “acknowledge alienage”—i.e., the
allegedly illegal conduct—in the Complaint. (Doc.
# 34 at 24.) Plaintiff further asserts that, even as-
suming he was in the country illegally, his actions
were not “inextricably intertwined” with his FTCA
claim, because his immigration status is entirely in-
dependent of his false imprisonment and assault
claims against Defendants.

The Court agrees with Plaintiff. His illegal act is
not “inextricably intertwined with the claim.” While
Plaintiff’s immigration status is certainly incidental
to this case, Plaintiff does not have to prove the ille-
gality or legality of his immigration status in order to
bring a claim against Defendants. The Court there-
fore concludes that the unlawful acts rule does not
bar Plaintiff’s tort claims against the United States.

D. Failure to State a Claim

The United States also argues that Plaintiff’s
FTCA claims must be dismissed because Plaintiff
has failed to allege facts sufficient to state a claim for
false imprisonment or assault.

1. False Imprisonment

“The essential elements of false imprisonment
are: (1) willful detention; (2) without consent; and (3)
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without authority of law.” Randall’s Food Mkts., Inc.
v. Johnson, 891 S.W.2d 640, 644 (Tex. 1995). There
does not appear to be any dispute that the first two
elements are satisfied in this case. However, the
United States claims that Plaintiff has failed to es-
tablish—or allege facts that, if true, would estab-
lish—the third. See Sears, Roebuck & Co. v. Castillo,
693 S.W.2d 374, 376 (Tex. 1985) (“The plaintiff must
prove the absence of authority in order to establish
the third element of a false imprisonment cause of
action.”). The United States contends that Plaintiff’s
false imprisonment claim fails “because [the Agents]
had lawful authority [to] stop the pickup truck in or-
der to conduct an immigration inspection, and to ar-
rest Plaintiff. . . .” (U.S. MSJ at 7.) The United States
is, of course, correct that Coy and Vega have “the au-
thority to enforce immigration laws without incur-
ring tort liability.” (Id.) However, the Agents do not
have the lawful authority to detain individuals with-
out reasonable suspicion in violation of the United
States Constitution. As discussed above, the Com-
plaint alleges facts adequate to reasonably infer that
the Agents did not have reasonable suspicion to con-
duct the investigatory stop at issue here. According-
ly, Plaintiff has adequately alleged that he was de-
tained without authority of law.

Citing to Texas Penal Code §§ 9.02, 9.03, and
9.51, the United States also argues that “Plaintiff’s
false imprisonment claim should . . . be dismissed be-
cause the Agents’ actions were justified based on the
circumstances in this case.” (Agents’ MSJ at 7.) The
United States does not further elaborate on this ar-
gument, and the language of the Texas Penal Code
provisions cited to does not provide clarification. The
Court will not attempt to make the United States’s
argument for it. Accordingly, the Court concludes
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that Plaintiff has stated a claim for false imprison-
ment upon which relief can be granted. The United
States’s Motion is DENIED insofar as it seeks dis-
missal of Plaintiff’s false imprisonment claim.

2. Assault

A person commits the intentional tort of assault
when he: “intentionally or knowingly causes physical
contact with another when the person knows or
should reasonably believe that the other will regard
the contact as offensive or provocative.” Tex. Penal
Code § 22.01; see Villafranca v. United States, 587
F.3d 257, 260 (5th Cir. 2009) (“In Texas, the inten-
tional tort of assault is identical to criminal as-
sault.”). The United States maintains that Plaintiff
has failed to plead facts sufficient to state a claim for
assault. (U.S. MSJ at 8.) There is no question that
Plaintiff alleges that Coy intentionally caused physi-
cal contact with him; the Complaint states that Coy
“grabbed [Plaintiff] by the upper arm, [and] pulled
him out of the Truck. . . .” (Compl. ¶ 66.) The Com-
plaint also alleges facts sufficient for the Court to
reasonably infer that, under the circumstances—
during the course of an unjustified investigatory
stop—Coy knew or should reasonably have believed
that Plaintiff would regard the contact as offensive
or provocative.

The United States argues that it is also entitled
to Texas’s “civil privilege defense,” Tex. Penal Code
§ 9.51(a). Section 9.51(a) provides that:

A peace officer . . . is justified in using
force against another when and to the degree
the actor reasonably believes the force is im-
mediately necessary to make or assist in
making an arrest . . . if:
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(1) the actor reasonably believes the arrest or
search is lawful . . . ; and

(2) before using force, the actor manifests his
purpose to arrest or search and identifies
himself as a peace officer . . . , unless he rea-
sonably believes his purpose and identity are
already known by or cannot reasonably be
made known to the person to be arrested.

Accepting Plaintiff’s allegations as true, Coy could
not reasonably have believed that Plaintiff’s deten-
tion and subsequent arrest were lawful in light of the
lack of reasonable suspicion supporting the traffic
stop. Accordingly, the Court concludes that Plaintiff
has stated a claim for assault upon which relief can
be granted, and DENIES the United States’s Motion
insofar as it seeks dismissal of that claim.

E. Declaratory Relief Claims

Plaintiff seeks declarations that the Agents ex-
ceeded their statutory and regulatory authority un-
der 8 U.S.C. § 1357 when they stopped the Truck
without reasonable suspicion. The United States as-
serts that the Court does not have jurisdiction to
hear Plaintiff’s claims for declaratory relief.4 (Doc.
# 36 at 3.) The Declaratory Judgments Act, 28 U.S.C.

4 The United States asserted this argument for the first time in
its reply brief. Normally, the Court would not address an argu-
ment to which the Plaintiff did not have an opportunity to re-
spond. See United States v. Rodriguez, 602 F.3d 346, 350 (5th
Cir. 2010) (“For obvious reasons, our court generally will not
consider an issue raised for the first time in a reply. . . .”). How-
ever, the Court must determine whether it has jurisdiction be-
fore addressing the merits of a case, and may examine its juris-
diction sua sponte if necessary. See Filer v. Donley, 609 F.3d
643, 646 (5th Cir. 2012).



61a

§§ 2201, 2202, “is not an independent source of fed-
eral jurisdiction . . . ; the availability of such relief
presupposes the existence of a judicially remediable
right.” Schilling v. Rogers, 363 U.S. 666, 677 (1960).
Plaintiff apparently claims a right to judicial review
of the Agents’ actions under the Administrative Pro-
cedures Act (“APA”), 5 U.S.C. §§ 701–706.

The APA states that “[a] person suffering legal
wrong because of agency action, or adversely affected
or aggrieved by agency action within the meaning of
a relevant statute, is entitled to judicial review
thereof.” 5 U.S.C. § 702. The APA defines “agency” as
“each authority of the Government of the United
States,” 5 U.S.C. § 551(1), and “agency action” in-
cludes “the whole or a part of an agency rule, order,
license, sanction, relief, or the equivalent or denial
thereof, or failure to act. . .” 5 U.S.C. § 551(13).
Where judicial review is sought pursuant to the gen-
eral review provisions of the APA, rather than pur-
suant to specific authorization in a substantive stat-
ute, the “agency action” in question must be “final
agency action.” 5 U.S.C. § 704 (“Agency action made
reviewable by statute and final agency action for
which there is no remedy in a court are subject to ju-
dicial review.”); Lujan v. Nat’l Wildlife Fed’n, 497
U.S. 871, 882 (1990). The Supreme Court has di-
rected courts to look to four factors when determin-
ing when agency action is final: “(1) whether the
challenged action is a definitive statement of the
agency’s position, (2) whether the action has the sta-
tus of law with penalties for noncompliance, (3)
whether the impact on the plaintiff is direct and im-
mediate, and (4) whether the agency expects imme-
diate compliance.” Dunn-McCampbell Royalty Inter-
est, Inc. v. Nat’l Park Serv., 112 F.3d 1283, 1288 (5th
Cir. 1997).
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The Complaint states that “Defendant Coy’s and
Vega’s actions constitute agency action within the
meaning of the APA.” (Compl. ¶ 10.) Plaintiff does
not explain or support this assertion, and, indeed, it
is almost certainly impossible to do so. The Court is
not aware of any authority that stands for the propo-
sition that an individual agent’s actions—such as a
traffic stop or an arrest— qualify as “agency action,”
much less “final agency action.” The Court therefore
concludes that Plaintiff has failed to establish that
this Court has jurisdiction over his claims for declar-
atory relief pursuant to the APA. The United States’s
Motion is GRANTED insofar as it seeks dismissal of
Plaintiff’s claims for declaratory relief.

CONCLUSION

For the foregoing reasons, the Court GRANTS
IN PART and DENIES WITHOUT PREJUDICE
IN PART the Agents’ Motion (doc. # 12); GRANTS
Plaintiff’s Rule 56(d) Motion (doc. # 22); and
GRANTS IN PART and DENIES IN PART the
United States’s Motion (doc. # 13). Plaintiff’s claims
for declaratory relief against Defendants are DIS-
MISSED.

IT IS SO ORDERED.

DATED: San Antonio, Texas, June 21, 2013.

David Alan Ezra
Senior United States District Judge
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APPENDIX C

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

DANIEL FRIAS,

Plaintiff,

v.

ARTURO TORREZ, United States
Customs and Border Protection Officer,

and UNITED STATES OF AMERICA,

Defendants.

CIVIL ACTION NO. 3:12-CV-1296-B

MEMORANDUM OPINION AND ORDER

Before the Court is Defendants’ Motion to Dis-
miss (doc. 14). For the reasons that follow, the Mo-
tion is GRANTED in part and DENIED in part as
follows.

I.
BACKGROUND1

Plaintiff Frias brings this action against Defend-
ants Arturo Torrez and the United States of Ameri-
ca. Plaintiff Frias, a Hispanic male, complains that
he was stopped and arrested in violation of his

1 The Court draws its factual account from the allegations con-
tained in Plaintiff’s Amended Complaint (doc. 11). See, e.g.,
Manguno v. Prudential Prop. & Cas. Ins. Co., 276 F.3d 720, 725
(5th Cir. 2002) (noting that when considering a motion to dis-
miss pursuant to Rule 12(b)(6), “all facts pleaded in the com-
plaint must be taken as true.”).
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Fourth Amendment right to be free of unreasonable
searches and seizures. Arturo Torrez is a Customs
and Border Protection Officer. On April 28, 2010,
Frias and a passenger were driving on a highway in
Abilene, Texas over 250 miles away from the Mexi-
can border. According to the facts alleged in the
amended complaint, Frias was abiding by all traffic
laws, there was nothing suspicious about the vehicle
he was driving, and there was no legal reason for Of-
ficer Torrez to pull Frias over.

Officer Torrez was in his patrol car, stopped on
the opposite side of the highway when Frias drove
past him. Torrez turned his vehicle around and
pulled up next to Frias and looked into Frias’ vehicle
as Frias kept his eyes forward. Torrez then pulled
behind Frias and turned on his emergency lights, ini-
tiating a traffic stop. Frias alleges that Torrez’ only
reason for pulling him over was his Hispanic appear-
ance.

Once stopped, Torrez approached Frias’ truck
from the passenger side and asked in Spanish
whether Frias had any identification. Frias present-
ed a valid New Mexico driver’s license to Torrez. Tor-
rez proceeded to walk around to the driver’s side and
told Frias to put his hands out the window, which
Frias did. Torrez then handcuffed Frias and asked if
he had any other form of identification. Frias re-
sponded he did not. Torrez told Frias that if he lied
to him regarding the next question, he would spend
years in jail. Torrez then inquired about Frias’ immi-
gration status, specifically asking if Frias was “le-
gal.” The amended complaint states only that Frias
“responded to that question.” Pl. Am. Comp. ¶ 73. Af-
ter this unspecified response, Torrez pulled Frias
from the truck and placed him in the Customs and
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Border Protection (“CBP”) vehicle and departed the
scene.

Frias further alleges that he was stopped and ar-
rested because of his Hispanic appearance as part of
a regular pattern and practice of CBP patrol agents
in Texas. Frias alleges that CBP agents stop Hispan-
ics without reasonable suspicion to inquire about
their immigration status. Frias describes other in-
stances in which Officer Torrez stopped and interro-
gated Hispanic individuals without reasonable suspi-
cion. Id. at ¶¶ 86-89.

Frias avers that he submitted an administrative
complaint to the Customs and Border Protection
agency that was not timely addressed before he filed
this action, as required by the Federal Tort Claims
Act (“FTCA”) in 28 U.S.C. § 2675. Thus, Frias alleges
he exhausted his administrative remedies and this
suit is timely. Pl. Am. Comp. ¶ 11. Defendants do not
refute Frias’ exhaustion of administrative remedies.

Frias asserts five claims against Defendants in
his amended complaint, all arising from the April 28,
2010 stop and arrest. Frias’ first two claims are
against the United States and Torrez for declaratory
relief pursuant to the Declaratory Judgment Act,
28 U.S.C. §§ 2201-2202 (2010), and the Administra-
tive Procedures Act, 5 U.S.C. §§ 500-596 (2000). First
he claims his arrest was in violation of 8 U.S.C.
§ 1357(a)(2) and second that Torrez stopped Frias
without reasonable suspicion and not for the purpos-
es of patrolling the border, therefore exceeding his
authority under 8 U.S.C. § 1357(a)(3). Frias seeks a
declaration of his rights in both of these claims.
Frias’ third claim is for unlawful seizure against Tor-
rez individually under the Fourth Amendment pur-
suant to Bivens v. Six Unknown Fed. Narcotics
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Agents, 403 U.S. 388, 396 (1971). Frias’ fourth and
fifth claims are against the United States pursuant
to the Federal Tort Claims Act, 28 U.S.C. §§ 1346(b),
2671-2680 (2000), for false imprisonment and as-
sault, respectively.

Plaintiff Frias has responded (doc. 22) to Defend-
ants’ motion to dismiss and Defendants have replied
(doc. 24). The motion is ripe for decision.

II.

LEGAL STANDARD

A. Motion to Dismiss under Rule 12(b)(1)

“The party asserting jurisdiction bears the bur-
den of proof on a 12(b)(1) motion to dismiss.” Life
Partners Inc. v. United States, 650 F.3d 1026, 1029
(5th Cir. 2011). “The court takes as true all of the al-
legations of the complaint and the facts set out by
the plaintiff.” Id. The claims will not be dismissed
“unless it appears certain that the plaintiff[] cannot
prove any set of facts in support of [his] claim which
would entitle [him] to relief.” Id. (internal quotations
omitted).

B. Motion to Dismiss under Rule 12(b)(6)

Under Rule 8(a)(2) of the Federal Rules of Civil
Procedure, a complaint must contain “a short and
plain statement of the claim showing that the plead-
er is entitled to relief.” Fed. R. Civ. P. 8(a)(2).
Rule 12(b)(6) authorizes the court to dismiss a plain-
tiff’s complaint for failure to state a claim upon
which relief can be granted. Fed. R. Civ. P. 12(b)(6).
In considering a Rule 12(b)(6) motion to dismiss
“[t]he court accepts all well-pleaded facts as true,
viewing them in the light most favorable to the
plaintiff.” In re Katrina Canal Breaches Litig., 495
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F.3d 191, 205 (5th Cir. 2007) (quoting Martin K. Eby
Constr. Co. v. Dall. Area Rapid Transit, 369 F.3d
464, 467 (5th Cir. 2004)). In order to survive such a
motion, a plaintiff must plead “enough facts to state
a claim to relief that is plausible on its face.” Bell At-
lantic Corp. v. Twombly, 550 U.S. 544, 570 (2007).
“Threadbare recitals of the elements of a cause of ac-
tion, supported by mere conclusory statements, do
not suffice.” Ashcroft v. Iqbal, 556 U.S. 662, 678
(2009). “A claim has facial plausibility when the
plaintiff pleads factual content that allows the court
to draw the reasonable inference that the defendant
is liable for the misconduct alleged.” Iqbal, 556 U.S.
at 678. “The plausibility standard is not akin to a
‘probability requirement,’ but it asks for more than a
sheer possibility that a defendant has acted unlaw-
fully.” Id. (quoting Twombly, 550 U.S. at 556). When
well-pleaded facts fail to achieve this plausibility
standard, “the complaint has alleged—but it has not
‘show[n]’—‘that the pleader is entitled to relief.’
Iqbal, 556 U.S. at 679 (quoting Fed. Rule Civ.
P. 8(a)(2)).

III.

ANALYSIS

A. Subject matter jurisdiction

Defendants argue that the Immigration and Na-
tionality Act, specifically 8 U.S.C. § 1252 (a)(2)(B)(ii)
(West 2005),2 prevents this Court from exercising

2 In relevant part, 8 U.S.C. 1252(a)(2)(B) states:

Notwithstanding any other provision of law . . . regardless of
whether the judgment, decision, or action is made in remov-
al proceedings, no court shall have jurisdiction to review—
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subject matter jurisdiction over Plaintiff Frias’
claims. Defendants state that § 1252(a)(2)(B)(ii) pre-
vents judicial review of any action in the subchapter
that is within the discretion of the Attorney General.
See id. Defendants argue that the acts of stopping
and arresting Frias were within the discretion of
immigration officer Torrez, and thus the Attorney
General.3 Consequently, Defendants argue that be-
cause the immigration officer here made a discre-
tionary decision to arrest Frias, under
§ 1252(a)(2)(B)(ii) this Court lacks jurisdiction to
hear this case.

Defendants fail to cite to any precise language in
either the statutory text or the case authority that
supports this interpretation of § 1252(a)(2)(B)(ii),
while Plaintiff Frias directs the Court to multiple de-
cisions rejecting this very argument. “[D]ecisions
that violate the Constitution cannot be ‘discretion-
ary,’ so claims of constitutional violations are not
barred by § 1252(a)(2)(B).” Kwai Fun Wong v. United
States, 373 F.3d 952, 963 (9th Cir. 2004). A district
court held that “[b]ecause [immigration] officials do
not have discretion to violate the constitution, [Sec-
tion 1252(a)(2)(B)(ii)] will not bar [plaintiff’s] claims
based on unconstitutional conduct by these officials.”

. . .(ii) any other decision or action of the Attorney General or
the Secretary of Homeland Security the authority for which
is specified under this subchapter to be in the discretion of
the Attorney General or the Secretary of Homeland Security,
other than the granting of relief under section 1158(a) of this
title.

3 Defendants cite to 8 U.S.C. § 1226 for the authority to make
arrests with a warrant and that such decisions are discretion-
ary, and then cite to 8 U.S.C. § 1357(a)(2) for the agent’s au-
thority to make warrantless arrests.
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El Badrawi v. Dep’t Homeland Sec., 579 F. Supp. 2d
249, 268-70 (D. Conn. 2008). Similarly, the district
court in Diaz-Bernal concluded that the constitution-
al claims against Immigration and Customs En-
forcement officers for violation of the Fourth and
Fifth Amendments were not barred by Section
1252(a)(2)(B)(ii). Diaz-Bernal v. Myers, 758 F. Supp.
2d 106, 126 (D. Conn. 2010). Likewise, a plaintiff’s
Fifth Amendment claim was not barred when the
plaintiff alleged federal agents subjected him to
physical and psychological abuse and knowingly
supplied false information to prolong his detention.
Khorrami v. Rollince, 493 F. Supp. 2d 1061, 1070
(N.D. Ill. 2007). “These are not the sorts of discre-
tionary actions Congress sought to shield from judi-
cial review.” Id. “It is, of course, a tautology that a
federal official cannot have discretion to behave un-
constitutionally or outside the scope of his delegated
authority.” Myers & Myers, Inc. v. U. S. Postal Serv.,
527 F.2d 1252 (2d Cir. 1975) (citing Marbury v. Mad-
ison, 5 U.S. (1 Cranch) 137, 170-71, 2 L.Ed. 60
(1803)).

Here, Plaintiff Frias complains that his Fourth
Amendment right to be free of unreasonable seizures
was violated when Officer Torrez allegedly stopped
and arrested Frias without reasonable suspicion or
probable cause. All claims in his complaint rest en-
tirely on the stop and arrest that took place on April
28, 2010; there are no claims resulting from any re-
moval proceeding or any other action by an agent of
the Attorney General. Frias avers, and Defendants
do not refute, that there is not even a pending re-
moval proceeding against him. Pl. Resp. 15, n.9.
Thus, because Frias complains only of alleged consti-
tutional violations to support each of his claims and
his claims do not involve removal or immigration en-
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forcement actions ,the Court concludes, for the same
reasons stated above in El Badrawi, Diaz-Bernal,
Khorrami, and Myers & Myers, that Section
1252(a)(2)(B)(ii) does not divest this Court of subject
matter jurisdiction. The Defendants’ motion is thus
denied as to this argument regarding the Court’s
subject matter jurisdiction.

B. Bivens claim for violation of the Fourth Amend-
ment

Frias complains Torrez violated his civil rights,
specifically his Fourth Amendment right to be free of
unreasonable searches and seizures, when Defend-
ant Torrez allegedly stopped Frias in his vehicle
without reasonable suspicion and then handcuffed
and arrested Frias without probable cause. Pursuant
to Bivens v. Six Unknown Fed. Narcotics Agents, 403
U.S. 388, 396 (1971), Frias brings this Fourth
Amendment claim against Torrez personally. De-
fendant Torrez moves to dismiss Frias’ Bivens claim.
Defendant argues that a Bivens remedy is not auto-
matic and that such remedy should only be inferred
if (1) there is no “alternative, existing process for
protecting” the constitutional interest at issue and
(2) there are no “special factors counseling hesita-
tion” against a judicially created remedy. Wilkie v.
Robbins, 551 U.S. 537, 550 (2007). Defendant Torrez
argues that the Immigration and Nationality Act
provides an alternative, existing process to protect
Frias’ constitutional interests and that the political
branches’ plenary power over immigration is a spe-
cial factor counseling hesitation. Defendant Torrez
does not cite a single case in support of these propo-
sitions. See Def. Br. 5-7.

The court in Diaz-Bernal faced a nearly identical
argument challenging the appropriateness of a
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Bivens remedy in the immigration context. 758 F.
Supp. 2d at 127-29. Addressing the first prong of
Wilkie, the Diaz-Bernal court stated that “the [Im-
migration and Nationality Act] does not govern the
specific claims at issue (that is, constitutional viola-
tions that preceded removal proceedings). If a Bivens
remedy were precluded, the present plaintiffs would
have no forum in which to seek a remedy for the de-
fendants’ alleged constitutional violations.” 758 F.
Supp. 2d at 128-29. The same holds true here for
Frias. The alleged constitutional violation preceded
any removal actions or decisions and therefore, with-
out a Bivens action, Frias would have no avenue to
seek redress. See id. Therefore, Frias’ Bivens action
against Torrez does not appear foreclosed under the
first consideration in Wilkie.

The second Wilkie factor is that a Bivens remedy
must not be allowed if there are “special factors
counseling hesitation” against a judicially created
remedy. Despite Congress’ “great control over immi-
gration, including over removal proceedings” it does
not have control over all claims brought by immi-
grants. Diaz-Bernal, 758 F. Supp. 2d at 129. Moreo-
ver, as addressed in the foregoing analysis on subject
matter jurisdiction, to the extent there was any im-
migration enforcement action by Torrez against
Frias, it necessarily occurred after the alleged consti-
tutional violations that form the sum and substance
of his claims. In other words, Congress’ plenary pow-
er over immigration enforcement does not operate as
a bar to Frias’ Bivens action in this instance because
there is no indication that Frias’ alleged injury was
sustained as a result of, or even in connection with,
any immigration enforcement activity by Torrez or
the federal government.
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Numerous cases support the proposition that a
foreign national may pursue a Bivens claim against
immigration or Border Patrol officers. See Martinez-
Aguero v. Gonzalez, 459 F.3d 618 (5th Cir. 2006) (al-
lowing Mexican national’s Bivens claim against bor-
der patrol agents for wrongful arrest and use of ex-
cessive force to proceed past summary judgment); see
also Chavez v. United States, 683 F.3d 1102 (9th Cir.
2012) (permitting Bivens claim against border patrol
agent for racially motivated seizure); see also
Sanchez v. Rowe, 651 F. Supp. 571 (N.D. Tex. 1986)
(border patrol agent and United States held liable for
Bivens and FTCA claims brought by resident alien).
Because any decision or action by the Attorney Gen-
eral necessarily came after the alleged injury and
based on the ample authority allowing Bivens claims
to proceed against immigration officers, this Court
concludes that there is no “special factor counseling
hesitation” against a Bivens remedy. Thus, Frias has
satisfied the Court that the factors of concern to the
court in Wilkie have no bearing in this context and
Frias’ Bivens claim survives this particular challenge
by Torrez and the Defendants’ motion is denied in
this regard.

C. Qualified Immunity

Under the doctrine of qualified immunity, “gov-
ernment officials performing discretionary functions
generally are shielded from liability for civil damages
insofar as their conduct does not violate clearly es-
tablished statutory or constitutional rights of which
a reasonable person would have known.” Harlow v.
Fitzgerald, 457 U.S. 800, 818 (1982). “Qualified im-
munity balances two important interests—the need
to hold public officials accountable when they exer-
cise power irresponsibly and the need to shield offi-
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cials from harassment, distraction, and liability
when they perform their duties reasonably.” Pearson
v. Callahan, 555 U.S. 223, 231 (2009). When the de-
fendant raises the defense of qualified immunity, the
burden shifts to the “plaintiff to demonstrate the in-
applicability of the defense.” McClendon v. City of
Columbia, 305 F.3d 314, 323 (5th Cir. 2002). Because
qualified immunity is “an entitlement not to stand
trial or face the other burdens of litigation,” Mitchell
v. Forsyth, 472 U.S. 511, 526 (1985), questions of
qualified immunity must be resolved “at the earliest
possible stage in litigation.” Hunter v. Bryant, 502
U.S. 224, 227 (1991) (per curiam). When a defendant
asserts qualified immunity in a motion to dismiss, “it
is the defendant’s conduct as alleged in the com-
plaint that is scrutinized for objective legal reasona-
bleness.” McClendon, 305 F.3d at 323 (internal quo-
tations omitted).

Here, Defendant Torrez is only moving for quali-
fied immunity for the arrest, not the stop. Def. Br. 8
n.1. Thus, even if the Court were to grant Torrez
qualified immunity at this stage, he would have to
continue defending himself for the stop and thus de-
feat one of the primary aims of qualified immunity.
See Pearson, 555 U.S. at 231 (the interest to “shield
officials” from the burdens of litigation). Further-
more, based only on the Plaintiff’s amended com-
plaint and argument of the parties, certain of the key
facts surrounding the arrest are difficult to discern.
For example, it is not at all clear from the pleadings
or the parties’ briefing how Frias responded to Tor-
rez’ question regarding Frias’ legal status in this
country. For these reasons, the Court concludes that
the qualified immunity issue is more appropriately
resolved via summary judgment proceedings. See
Hunter, 502 U.S. at 227. Thus, the Court reserves
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ruling on Torrez’ entitlement to qualified immunity
pending summary judgment briefing.

D. FTCA Claims

“As the sovereign, the United States is immune
from suit unless, and only to the extent that, it has
consented to be sued.” Truman v. United States, 26
F.3d 592, 594 (5th Cir. 1994). Through the Federal
Tort Claims Act (“FTCA”), the United States has
consented to suits “for injury or loss of property, or
personal injury or death caused by the negligent or
wrongful act or omission of any employee of the Gov-
ernment while acting within the scope of his office or
employment . . . .” 28 U.S.C. § 1346(b)(1).4 The FTCA
waives sovereign immunity for intentional torts of
law enforcement and investigative officers, such as
those alleged here for assault and false imprison-
ment. 28 U.S.C. § 2680(h). Border Patrol agents are
properly categorized as law enforcement officers un-
der the FTCA. Sanchez v. Rowe, 651 F. Supp. 571,
573 (N.D. Tex. 1986). In FTCA actions, the substan-
tive law of the state where the alleged injury oc-
curred is controlling. 28 U.S.C. § 1346(b)(1).

Plaintiff Frias brings claims of false imprison-
ment and assault against the United States pursu-
ant to the FTCA based on Officer Torrez’ conduct.

4 As a jurisdictional prerequisite before bringing an FTCA
claim, the claimant must exhaust his administrative remedies.
28 U.S.C. § 2675(a). Here, Frias avers, and Defendants do not
refute, that he submitted a complaint to the CBP that was not
responded to within six months, thus meeting the administra-
tive exhaustion requirement. Pl. Am. Comp. ¶ 11; see 28 U.S.C.
§ 2675(a) (“The failure of an agency to make final disposition of
a claim within six months after it is filed shall, at the option of
the claimant any time thereafter, be deemed a final denial of
the claim for purposes of this section.”).
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Frias states that the United States has waived its
sovereign immunity for such intentional torts com-
mitted by Torrez, a law enforcement officer within
the meaning of the FTCA. See 28 U.S.C. § 2680(h).
Defendant United States only argues that Frias has
not stated an actionable tort claim for assault or
false imprisonment under Texas law.

1. Assault

Under Texas law “[a] ssault elements are the
same in both civil and criminal cases.” Cameron
Cnty. v. Ortega, 291 S.W.3d 495, 498 (Tex. App.—
Corpus Christi 2009, no pet.). Assault occurs if a per-
son “intentionally or knowingly causes physical con-
tact with another when the person knows or should
reasonably believe that the other will regard the con-
tact as offensive or provocative.” Tex. Penal Code
Ann. § 22.01(a)(3) (Vernon 2009). Officers are privi-
leged to use a reasonable amount of force to conduct
their duties. Texas Dept. of Pub. Safety v. Petta, 44
S.W.3d 575, 579 (Tex. 2001) (“A police officer is privi-
leged to use force to the degree he reasonably be-
lieves is necessary to make an arrest, taking care
that the force used is commensurate with the neces-
sity.”).

Frias alleges that the offensive contact occurred
when Torrez handcuffed him. Frias does not allege
that the handcuffs were too tight nor that Torrez
otherwise physically contacted him. The facts as pled
and viewed in a favorable light to Frias indicate that
Torrez was alone when he stopped and confronted
Frias and his passenger beside the highway. The
pleadings and the parties’ briefing indicate that they
do not dispute that Torrez handcuffed Frias just be-
fore asking him about his immigration status. Thus,
even assuming the facts as pled to be true and view-
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ing them in the light most favorable to Frias, Torrez’
decision to handcuff Frias before questioning his
immigration status does not appear unreasonable.
As a lone law enforcement officer in the field, Torrez
had the authority to reasonably handcuff a suspect.
See United States v. Webster, 162 F.3d 308, 332 (5th
Cir. 1998); see also United States v. Jordan, 232 F.3d
447, 450 (5th Cir. 2000) (“[h]andcuffing a suspect
does not automatically convert an investigatory de-
tention into an arrest requiring probable cause.”).
Therefore, the Court concludes that Frias has not al-
leged sufficient facts to establish that Torrez’ contact
exceeded his authority and privilege as a law en-
forcement officer to ensure his own safety while
questioning a suspect. See id. Thus, Defendants’ mo-
tion to dismiss Frias’ FTCA assault claim is granted.

2. False imprisonment

The elements of false imprisonment are “(1) will-
ful detention; (2) without consent; and (3) without
authority of law.” Sears, Roebuck & Co. v. Castillo,
693 S.W.2d 374, 375 (Tex. 1985). When an officer
stops a person, the Fourth Amendment protection
from unreasonable searches and seizures “is satisfied
if the officer’s action is supported by reasonable sus-
picion to believe that criminal activity may be afoot.”
United States v. Arvizu, 534 U.S. 266, 273 (2002) (in-
ternal quotations omitted). For an arrest, an officer
must have probable cause to satisfy the Fourth
Amendment. Atwater v. City of Lago Vista, 532 U.S.
318, 354 (2001).

Frias’ claim of false imprisonment is two-fold:
first, he alleges that he was falsely imprisoned when
Torrez allegedly stopped his vehicle without reason-
able suspicion or probable cause, and second, that he
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was falsely imprisoned when Torrez allegedly arrest-
ed him without probable cause.

As to the stop, Frias’ amended complaint is re-
plete with allegations both that the detention was
willful and that it was without his consent. The third
element, that the imprisonment be “without authori-
ty of law,” requires more discussion. On the alleged
facts taken as true, Frias was abiding by all perti-
nent traffic laws while driving and was pulled over
by Torrez solely based upon his Hispanic appear-
ance. As pled, these facts demonstrate that Torrez
stopped Frias without reasonable suspicion or proba-
ble cause. Therefore, Frias has adequately alleged
that the stop was outside the authority of the law.
See Castillo, 693 S.W.2d at 375. The Defendants’ Mo-
tion to Dismiss the false imprisonment claim stem-
ming from the stop is therefore denied.

Frias’ false imprisonment claim based on his ar-
rest, on the other hand, is distinguishable. Frias
claims that he was falsely imprisoned when he was
handcuffed and then taken into custody after ques-
tioning. Handcuffing “does not automatically convert
an investigatory detention into an arrest requiring
probable cause.” Jordan, 232 F.3d at 450. The rele-
vant inquiry in determining if the handcuffing was
an arrest is whether the officer was “unreasonable in
failing to use less intrusive procedures to safely con-
duct” the investigation. Id. As stated in the previous
section, Torrez was a lone officer confronting a sus-
pect about his immigration status. Taking the facts
as pled to be true, Frias has failed to demonstrate
that Torrez’ action in handcuffing him before asking
him about his immigration status was unreasonable
or that it even constituted an arrest requiring proba-
ble cause at that point in time. See id.
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So far as Torrez’ act of taking Frias into custody,
in order to state a claim for false imprisonment for
the arrest, Frias must allege that Torrez’ act was
“without authority of law.” Castillo, 693 S.W.2d at
375. Frias alleges that, before he was removed from
his vehicle and arrested, Torrez asked him if he was
“legal.” Pl. Am. Comp. ¶ 72. Frias’ complaint does not
contain the content of Frias’ response to this ques-
tion. Frias must plead “enough facts to state a claim
to relief that is plausible on its face.” Twombly, 550
U.S. at 570. The Court concludes that without alleg-
ing the answer to the immigration status question,
Frias has failed to plead enough facts to state a claim
of false imprisonment for the arrest. Defendants’ mo-
tion to dismiss the false imprisonment FTCA claim
related to the arrest is granted.

E. Declaratory relief claims

Frias seeks a declaratory judgment against the
United States for alleged violations of 8 U.S.C.
§ 1357(a) based upon the Administrative Procedures
Act (“APA”), 5 U.S.C. §§ 701-706, and the Declarato-
ry Judgment Act, 28 U.S.C. §§ 2201, 2202. The De-
fendants do not challenge the Court’s subject matter
jurisdiction to entertain this claim.5 The Court will,
nevertheless, sua sponte, examine its subject matter
jurisdiction by determining whether the United
States has waived sovereign immunity for declarato-

5 Defendant Torrez’ only articulated challenge to the declarato-
ry relief claims is that Frias has failed to plead a future injury.
There is no such requirement for declaratory relief. See Orix
Credit Alliance, Inc. v. Wolfe, 212 F.3d 891, 895 (5th Cir. 2000)
(stating the requirements for declaratory relief). As such, the
motion to dismiss the declaratory relief claims is denied as
against Torrez individually.
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ry relief pursuant to the Administrative Procedure
Act.

The Declaratory Judgment Act does not provide
an independent source of federal jurisdiction. Schil-
ling v. Rogers, 363 U.S. 666, 677 (1960). Accordingly,
Frias must demonstrate that an independent source
of jurisdiction exists. See Kielczynski v. CIA, 128 F.
Supp. 2d 151, 155 (E.D.N.Y. 2001). To demonstrate
jurisdiction over the United States for declaratory re-
lief, Frias directs the Court to the APA.

The APA waives federal sovereign immunity and
creates a cause of action for judicial review for a
“person suffering legal wrong because of agency ac-
tion.” 5 U.S.C. § 702. There are two separate re-
quirements for a cause of action under § 702. First,
the person must identify some “agency action” that
affects him. Lujan v. Nat’l Wildlife Fedn, 497 U.S.
871, 882 (1990) (quoting 5 U.S.C. § 702). When “re-
view is sought not pursuant to specific authorization
in the substantive statute, but only under the gen-
eral review provisions of the APA, the ‘agency action’
in question must be ‘final agency action.’” Id. (citing
5 U.S.C. §§ 702, 704). The Court addresses four fac-
tors to determine when agency action is final: “(1)
whether the challenged action is a definitive state-
ment of the agency’s position, (2) whether the action
has the status of law with penalties for noncompli-
ance, (3) whether the impact on the plaintiff is direct
and immediate, and (4) whether the agency expects
immediate compliance.” Dunn-McCampbell Royalty
Interest, Inc. v. Nat’l Park Serv., 112 F.3d 1283, 1288
(5th Cir. 1997) (citing Abbott Laboratories v. Gard-
ner, 387 U.S. 136, 149-53 (1967) (overruled on other
grounds)). The second requirement under the APA is
that the person must “show he has ‘suffer[ed] legal



80a

wrong’ because of the challenged agency action, or is
‘adversely affected or aggrieved’ by that action ‘with-
in the meaning of the relevant statute.’” Lujan, 497
U.S. at 883 (quoting 5 U.S.C. § 702).

Frias fails to elaborate how the APA waives the
United States’ sovereign immunity in this case. Frias
does not allege any “agency action” as defined by the
APA, much less a “final agency action.” The only
mention of the APA throughout his complaint is in
passing; never does the complaint apply facts to the
provisions of the APA. Frias’ entire cause of action is
based solely on the allegedly unlawful stop and ar-
rest conducted on April 28, 2010; as alleged, there is
no “agency action” and therefore the APA is inappli-
cable. The burden to establish subject matter juris-
diction as to Defendant United States is on Plaintiff
Frias. See Life Partners Inc., 650 F.3d at 1029. The
Court concludes Frias has failed to meet his jurisdic-
tional burden for declaratory relief pursuant to the
APA against Defendant United States. Thus, the de-
claratory judgment claims against the United States
are hereby dismissed.6

IV.

CONCLUSION

For the foregoing reasons, Defendants’ Motion to
Dismiss (doc. 14) is GRANTED in part and DE-
NIED in part. As to Defendants’ argument that this
Court lacks subject matter jurisdiction pursuant to
28 U.S.C. 1252(a)(2)(B)(ii), that argument is rejected

6 This ruling does not affect Frias’ claim for declaratory relief
against Torrez individually because sovereign immunity is not
a bar with respect to individual defendants. See Diaz-Bernal,
758 F. Supp. 2d at 119 n.7.
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as stated above. The declaratory relief claims against
the United States are dismissed for lack of subject
matter jurisdiction and since these claims are barred
as a matter of law, repleading will not be permitted.
Frias’ FTCA assault claim based on Torrez handcuff-
ing Frias is dismissed without prejudice because
Frias has failed to plead facts demonstrating Torrez
exceeded his authority and privilege as a law en-
forcement officer. The FTCA false imprisonment
claim stemming from the arrest – as opposed to the
stop– is dismissed without prejudice for repleading
because Frias failed to plead facts establishing the
imprisonment was without authority of law. The
FTCA false imprisonment claim stemming from the
stop survives because Frias adequately alleged an
absence of reasonable suspicion for the stop; there-
fore, Defendants’ motion in this regard is denied. The
Court withholds its judgment as to Torrez’ defense of
qualified immunity until summary judgment. De-
fendants’ motion is otherwise denied. Plaintiff Frias
is hereby given leave to amend his complaint within
30 days to cure the deficiencies outlined herein. See
In re Am. Airlines, Inc., Privacy Litig., 370 F. Supp.
2d 552, 567-68 (N.D. Tex. 2005).

SO ORDERED.

SIGNED: February 6, 2013.

/s/ Jane J. Boyle
JANE J. BOYLE
UNITED STATES DISTRICT JUDGE
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APPENDIX D

IN THE UNITED STATES COURT OF
APPEALS FOR THE FIFTH CIRCUIT

No. 13-50768
ALEJANDRO GARCIA DE LA PAZ,

Plaintiff - Appellee
v.

JASON COY, United States Customs and Border
Protection Officer;

MARIO VEGA, United States Customs and Border
Protection Officer,

Defendants - Appellants
Cons w/ 14-10018
DANIEL FRIAS,

Plaintiff - Appellee

v.

ARTURO TORREZ, United States Customs and
Border Protection Officer,

formerly known as John Doe,
Defendant - Appellant

Appeal from the United States District Court
for the Western District of Texas

Appeal from the United States District Court
for the Northern District of Texas

ON PETITION FOR REHEARING EN BANC

(Opinion May 14, 2015, 2015, 786 F.3d 367)

Before JOLLY and JONES, Circuit Judges, and
GODBEY, District Judge.*

*United States District Judge of the Northern District of Texas,
sitting by designation.
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PER CURIAM:

Treating the petition for rehearing en banc as a
petition for panel rehearing, the petition for panel
rehearing is DENIED. The court having been polled
at the request of one of its members, and a majority
of the judges who are in regular active service and
not disqualified not having voted in favor (FED. R.
APP. P. 35 and 5TH CIR. R. 35), the petition for re-
hearing en banc is DENIED.

In the en banc poll, 4 judges voted in favor of re-
hearing (Judges Dennis, Prado, Graves, and Costa),
and 11 judges voted against rehearing (Chief Judge
Stewart and Judges Jolly, Davis, Jones, Smith,
Clement, Owen, Elrod, Southwick, Haynes, and Hig-
ginson).

ENTERED FOR THE COURT:

/s/ Edith H. Jones
EDITH H. JONES
United States Circuit Judge
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PRADO, Circuit Judge, joined by DENNIS and
GRAVES, Circuit Judges, dissenting from Denial of
Rehearing En Banc,

Plaintiffs allege that U.S. border patrol agents
violated the Fourth Amendment by stopping them
solely because of their Hispanic appearance. The re-
spective district courts denied the border patrol
agents’ motions to dismiss, holding in part that
Plaintiffs could assert a claim for damages under
Bivens v. Six Unknown Named Agents of Federal Bu-
reau of Narcotics, 403 U.S. 388 (1971). On appeal,
the panel reversed, asserting that undocumented
immigrants1 may not, as a matter of law, assert
Bivens claims against border patrol agents for ille-
gally stopping and arresting them. De La Paz v. Coy,
786 F.3d 367, 369 (5th Cir. 2015). Because I believe
that the issue raised in this case is an important one,
and I disagree with the panel’s reading of the rele-
vant case law, I dissent from this Court’s denial of
rehearing en banc.

As the panel’s opinion points out, the first step in
assessing whether a Bivens remedy is available is to
determine whether allowing a Bivens action to pro-
ceed would extend Bivens to a “new context.” Ash-
croft v. Iqbal, 556 U.S. 662, 675 (2009) (quoting Corr.
Servs. Corp. v. Malesko, 534 U.S. 61, 68 (2001)).
Where the legal and factual components of a case fall
within the “core holding of Bivens,” Malesko, 534
U.S. at 67, the context is not “new” and a Bivens ac-

1 The panel’s opinion refers to foreign nationals present in the
United States without lawful immigration status as “illegal al-
iens”; I choose to refer to these individuals as “undocumented
immigrants” instead.
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tion may proceed. Turkmen v. Hasty, 789 F.3d 218,
234 (2d Cir. 2015); Malesko, 534 U.S. at 67.

The claims asserted by Plaintiffs here are
squarely within the holding of Bivens. In Bivens, the
Supreme Court permitted a suit for damages by a
plaintiff who alleged that federal law enforcement of-
ficers violated the Fourth Amendment when they en-
tered his residence, searched through his belongings,
and detained him. Bivens, 403 U.S. at 389–90. With-
out qualification, the Supreme Court stated that
“damages may be obtained for injuries consequent
upon a violation of the Fourth Amendment by federal
officials” and that, “[h]istorically, damages have been
regarded as the ordinary remedy for an invasion of
personal interests in liberty.” Id. at 395. The claims
at issue here—which stem from routine stops,
searches, and arrests by federal law enforcement of-
ficers—fit well within this holding.

In an effort to distinguish the case at hand from
Bivens, the panel’s opinion errs by defining the “con-
text” too narrowly. Namely, the opinion makes much
of the fact that Plaintiffs are undocumented immi-
grants rather than U.S. citizens or legal residents
and that they were stopped by border patrol agents
rather than some other law enforcement agency. I
believe these distinctions are not only erroneous, but
are at odds with existing case law from this Court2

and others.3

2 See Martinez-Aguero v. Gonzalez, 459 F.3d 618, 620─21, 625
(5th Cir. 2006) (holding that a Mexican national who alleged
that she had been illegally arrested and beaten by a border pa-
trol agent “may bring a Bivens claim for unlawful arrest and
the excessive use of force under the Fourth Amendment”). The
panel’s justification for ignoring Fifth Circuit law—that the
Bivens issue was not directly raised before this Court in Mar-
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Nor do the Second Circuit’s decision in Arar v.
Ashcroft, 585 F.3d 559 (2d Cir. 2009) (en banc), or
the Ninth Circuit’s decision in Mirmehdi v. United
States, 689 F.3d 975 (9th Cir. 2011), support the
panel’s conclusion as the material facts in those cas-
es are much different than the ones at issue here and
in Bivens. In Mirmehdi, the plaintiffs’ Bivens claims
did not arise from a routine stop; rather, they were
based on the allegation that federal agents had
knowingly lied to the immigration judge about the

tinez-Aguero—is unpersuasive. As this Court has stated,
“[w]hen confronting decisions of prior panels . . . we are bound
by ‘not only the result but also those portions of the opinion
necessary to that result . . . .”’ Gochicoa v. Johnson, 238 F.3d
278, 286 n.11 (5th Cir. 2000) (quoting Seminole Tribe v. Flori-
da, 517 U.S. 44, 67 (1996)). Because we affirmed the denial of
qualified immunity in Martinez-Aguero and allowed the case to
proceed to trial, the availability of a Bivens remedy was neces-
sary to the decision and is binding Fifth Circuit law.

3 See, e.g., Escobar v. Gaines, No. 3-11-0994, 2014 WL 4384389,
at *4 (M.D. Tenn. Sept. 4, 2014) (“The Court does not have to
‘imply’ a damages remedy [for undocumented immigrants chal-
lenging a raid by immigration officials]—one already exists un-
der Bivens for damages against federal officers who violate a
person’s Fourth Amendment rights.”); Morales v. Chadbourne,
996 F. Supp. 2d 19, 30─34 (D.R.I. 2014) (same); Vazquez-
Mentado v. Buitron, 995 F. Supp. 2d 93, 97─102 (N.D.N.Y. 2014)
(recognizing aliens’ Bivens claim for damages under the Fourth
Amendment against the Chief Border Patrol Agent arising from
the U.S. Border Patrol, Buffalo Sector’s, policy “which re-
ward[ed] USBP Buffalo Sector agents with cash, vacation time,
and gift cards for high arrest numbers but not for the legality of
arrests”); Diaz-Bernal v. Myers, 758 F. Supp. 2d 106, 111,
128─29 (D. Conn. 2010) (recognizing a Bivens remedy for un-
documented immigrants who were subjects of a raid by federal
immigration officials, reasoning that “[i]f a Bivens remedy were
precluded, the present plaintiffs would have no forum in which
to seek a remedy for the defendants’ alleged constitutional vio-
lations”).
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plaintiffs’ involvement in a terrorist organization in
order to convince the judge to withhold bond.
Mirmehdi, 689 F.3d at 979─80. The Second Circuit’s
decision in Arar is even further afield from the case
at hand. In Arar, the court addressed only the avail-
ability of a Bivens remedy arising from the plaintiff’s
“extraordinary rendition”—i.e., “[t]he transfer, with-
out formal charges, trial, or court approval, of a per-
son suspected of being a terrorist or supporter of a
terrorist group to a foreign nation for imprisonment
and interrogation on behalf of the transferring na-
tion.” Arar, 585 F.3d at 563─64, 564 n.1 (quoting
Black’s Law Dictionary 1410 (9th ed. 2009)). This
understanding is supported by the Second Circuit’s
recent decision in Turkmen v. Hasty, in which the
court stated that its Bivens-related holding in Arar
was limited to “the acts of federal officials in carrying
out Arar’s extraordinary rendition[.]” 789 F.3d at
234. The fact that the courts in Arar and Mirmehdi
held that these were new contexts for the purposes of
allowing a Bivens claim is not surprising given their
particular facts. Nor is it relevant to the case pres-
ently before this Court as neither Arar nor Mirmehdi
involved the type of routine domestic searches, sei-
zures, and arrests by federal law enforcement offic-
ers at issue in this case and Bivens.

Finally, the panel’s opinion unnecessarily puts us
in conflict with another Circuit. In Turkmen, the Se-
cond Circuit allowed a group of undocumented immi-
grants to bring Bivens claims against federal offi-
cials, stating that “a Bivens remedy is available for
Plaintiffs’ . . . Fourth Amendment unreasonable and
punitive [] search [] claims.” 789 F.3d at 237. The
court reasoned that “the Fourth Amendment is at
the core of the Bivens jurisprudence, as Bivens itself
concerned a Fourth Amendment claim . . . for the de-
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fendants’ use of unreasonable force without probable
cause, resulting in the plaintiff’s unlawful arrest.” Id.
The panel’s opinion in our case, however, reaches the
opposite conclusion—holding that a Bivens remedy is
unavailable to undocumented immigrants challeng-
ing stops and arrests in violation of the Fourth
Amendment.

Because I disagree with the panel’s analysis and
believe that the decision to take the extraordinary
step of denying Bivens remedies for routine traffic
stops and arrests to an entire class of people war-
rants review by the entire court, I respectfully dis-
sent from the denial of rehearing en banc.




