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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

BROWNSVILLE DIVISION 
 

DIGNA O. QUEZADA CUEVAS,        §  
  Plaintiff,          § 
             § 
v.             § CIVIL ACTION NO. 1:14-cv-133 
             § 
BORDER PATROL AGENT    § 
PHILIP WESTERMAN and UNITED  § 
STATES OF AMERICA,    § 
 Defendants.     § 
       § 
 

MEMORANDUM OPINION AND ORDER  

The Court has before it Defendant United States of America’s Second Motion to Dismiss 

Complaint Pursuant to Fed. R. Civ. P. 12(b)(1) and Fed. R. Civ. P. 12 (b)(6) [Doc. No. 56]. The 

object of Defendant’s Motion is Plaintiff’s Second Amended Complaint [Doc. No. 51]. The 

Court grants Defendant’s Motion to Dismiss in part and denies it in part for the following 

reasons.  

I.  Background  

This case stems from the alleged sexual assault of Digna O. Quezada Cuevas (hereinafter 

“Cuevas” or “Plaintiff”), an undocumented immigrant, by United States Border Patrol Agent, 

Philip Westerman (hereinafter “Westerman”), while Cuevas was in the custody of Border Patrol. 

The alleged abuse occurred while Cuevas was in a hospital in Corpus Christi, Texas, after being 

transported there due to an injury she sustained to her arm while being detained at the Border 

Patrol checkpoint in Falfurrias, Texas. Cuevas seeks damages for both physical and mental 

injuries from Defendant United States of America (hereinafter “Government” or “Defendant”) 

under the Federal Tort Claims Act, 28 U.S.C. §§ 1346(b), 2671 et seq., and from Defendant 
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Westerman individually pursuant to Bivens v. Six Unknown Agents of the Fed. Bureau of 

Narcotics, 403 U.S. 388 (1971).  

Cuevas’ specific claims are as follows. Cuevas seeks actual, compensatory, and punitive 

damages from Agent Westerman for injuries he allegedly caused, violating her Fourth and Fifth 

Amendment rights. [Doc. No. 51]. These causes of action are not the subject of the 

Government’s Motion to Dismiss, and Agent Westerman has not filed a motion to dismiss 

Plaintiff’s Second Amended Complaint [Doc. No. 51]. Consequently, this order does not address 

Cuevas’ claims against Agent Westerman individually. It only addresses those claims Cuevas 

has asserted against the United States. 

Cuevas advances claims under the Federal Tort Claims Act, 28 U.S.C § 2671 et seq. and 

28 U.S.C § 1346(b) on two different grounds. First, Cuevas seeks damages from the United 

States for injuries allegedly caused by Agent Westerman’s alleged assault. [Doc. No. 51 at 1-2, 

13-14]. Second, Cuevas seeks damages from the United States for injuries allegedly caused by 

the negligence of two other Border Patrol employees, Agent Tobias May and Supervisory Border 

Patrol Agent Lionel Flores. [Id. at 2]. 

Specifically, Plaintiff claims Supervisory Agent Flores’ failure to assign a female agent 

to guard Cuevas in the hospital, in violation of Border Patrol policy, was negligent. [Id. at 14-

15]. Plaintiff also pleads that Agent May left her alone in the hospital room with Agent 

Westerman, in violation of a Border Patrol policy, while the latter was engaged in “unusual and 

suspicious behavior.” She claims May’s absence was negligent and caused her injuries. [Id. at 4-

5]. Cuevas further, in her Response to Defendant United States’ Second Motion to Dismiss 

Plaintiff’s Second Amended Complaint, alleges that Agent May’s purported negligent actions 

were in violation of an additional Border Patrol policy that requires Border Patrol agents to 
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report their suspicions of inappropriate, romantic behavior and another which forbids sexual 

violence against detainees in custody [Doc. No. 60 at 15, 18].  

II. Plaintiff’s Factual Allegations  

 a. Plaintiff’s Allegations Concerning Her Treatment   

The facts in this case as Cuevas has alleged them are as follows. Cuevas is a native and 

citizen of Mexico who entered the United States without inspection on or about April 17, 2013 

[Doc. No. 51 at 3]. On that same day, Agent Westerman stopped and detained her at the 

immigration checkpoint near Falfurrias, Texas. [Id.]. During her subsequent detention at the 

Falfurrias Border Patrol Station, Cuevas tripped on a blanket and injured her right arm. [Id.]. She 

has made no complaints with regard to this initial injury. Border Patrol agents drove her to a 

hospital in Corpus Christi for emergency surgery. After her surgery, she was placed in a room for 

hospital patients. [Id.]. Cuevas had another surgery on April 23, 2013 and remained in a room at 

the hospital during her recovery. [Id. at 4]. 

Cuevas was the only patient in her hospital room, and, apart from the Border Patrol 

agents and medical personnel who would occasionally come in, she remained alone for the 

duration of her stay. She was also on pain medication that made her sleepy and was 

intermittently unconscious for much of her stay at the hospital. [Id.]. At the hospital, Cuevas did 

not have the use of her right arm because of the injury and subsequent surgery, and her legs were 

held by restraints. [Id. at 4, 10].  

Agents Westerman and May arrived to guard Cuevas at the hospital on April 28, 2013. 

[Id. at 6]. Agent May arrived at the hospital before Agent Westerman did. [Id. at 6]. Agent May 

sat in a chair next to the sole door of the hospital room in which Cuevas was occupying, while 

Agent Westerman placed his chair in the narrow space on the opposite side of Cuevas’ bed from 
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the door so that his chair abutted Cuevas’ bed. [Id.]. While he was in the room with Agent 

Westerman and Cuevas, Agent May occupied himself by looking at his laptop. He utilized 

earphones. [Id. at 9]. On April 28th, Agent May twice left Westerman alone in the room with 

Cuevas, without supervision and without implementing safety procedures to protect her. When 

the door to the room was closed, Westerman sexually assaulted Cuevas. Cuevas woke from her 

sleep and felt Agent Westerman run his hand up her left leg and insert his fingers in her vagina. 

[Id.]. Westerman then removed his fingers from Cuevas, smelled them, and put them in his 

mouth. [Id.]. Westerman, whose penis was exposed, then tried to get on top of Cuevas. [Id.] 

Cuevas, who was unable to kick Westerman because her legs were in restraints, tried to push him 

away with her one functional arm, her left one. [Id.]. Agent Westerman then grabbed Cuevas’ 

left hand and put it on his penis, and then ejaculated on his hand and on Cuevas. [Id.]. Agent 

Westerman used a towel and cleaned himself off before cleaning off his semen from Cuevas’ 

hand. He then threw the towel in the bathroom garbage can. [Id.].  

When Agent May returned to the room, the lights were off. [Id.]. After some time, a 

nurse came in, and both Cuevas and Westerman asked the nurse if she could bathe Cuevas. [Id.]. 

After the bath, the nurse put Cuevas back in bed and into the leg restraints, and Agent May left 

the room. [Id.]. Westerman then came over to the bed, unbuttoned his pants, took out his penis, 

and again tried to get on top of her. [Id.] As before, Cuevas was unable to kick Westerman 

because her legs were in restraints. [Id.]. Agent May came back into the room, and Westerman 

quickly buttoned up his pants. [Id.]. Several guard shift rotations later, well after both May and 

Westerman had left, Cuevas began crying with a nurse present. [Id.] The nurse took her into the 

bathroom because Cuevas was afraid to say anything in front of the Border Patrol agents. [Id. at 

12]. Cuevas told the nurse about the assault, and the Corpus Christi police were called in to 
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investigate. [Id.]. Cuevas spoke through a translator to the local police outside the presence of the 

Border Patrol agents. [Id.]. A detective photographed the towel with Westerman’s semen from 

the garbage can and then took it away. [Id. at 13]. The Department of Homeland Security 

(“DHS”) also instigated an investigation. Cuevas was deported to Mexico before the DHS had 

completed an investigation of her claim. [Id.]. Westerman has denied these allegations. [Doc. 

No. 54]. 

Cuevas further alleges that various observations made by Border Patrol agents should 

have triggered Border Patrol policies that, if followed, might have prevented her injury. She 

pleads that Agent May found that Agent Westerman’s sitting close to Cuevas in a chair in such a 

position that would not prevent her escape was suspicious. [Id. at 6]. A hospital nurse stated that 

Border Patrol agents usually do not sit close to detainees. [Id.]. When agents appeared later on 

April 28 to relieve Agents May and Westerman, the agents questioned Agent May about the 

chair’s locations and then relocated the chair near the bed to its usual location nearer to the door 

and away from Cuevas. [Id.].  

Three times after Westerman’s arrival to guard Cuevas on the 28th he urged Agent May 

to leave and get something to eat. At one point, he even offered money to him to do so. [Id. at 6-

7]. After the second sexual assault, and near the end of his hospital duty, Agent Westerman 

suggested to Agent May that he could leave early, a suggestion which Agent May found odd and 

declined. May found this suggestion “odd” because had he left early, it would have delayed the 

departure of other agents and caused Westerman a delay in getting home. [Id. at 12].  

After the assault, Westerman told Cuevas to remain silent about what had happened, 

observing that he was a Border Patrol agent while Cuevas was undocumented so his word carried 
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more weight than hers. [Id. at 10]. Cuevas alleges that it was her understanding that she needed 

to comply with Westerman’s orders since he was a federal officer. [Id.].  

b. Plaintiff’s Negligence Allegations Based Upon Border Patrol Policy 

Cuevas claims that Border Patrol policy requires agents to report to their superiors any 

signs of suspicious conduct that other agents exhibit. She claims that May failed to do this.  

Cuevas further alleges that Border Patrol policy requires that, when feasible, an agent of 

the same sex as the detainee is assigned to the detainee, as well as that special care be taken with 

vulnerable categories of detainees, as plaintiff was. If manpower permits, at least two agents 

must, according to Border Patrol policy, be assigned to guard a detainee in hospital. [Id. at 5]. 

Border Patrol policy, according to Cuevas, requires that an agent, where feasible, never be left 

alone with a detainee. As observed above, on at least two occasions, Agent May left Cuevas 

alone with Agent Westerman. Cuevas was one of only two noncitizens in Border Patrol custody 

at the hospital when she arrived; the other was male. [Id. at 5]. Supervisory Agent Flores, the 

Border Patrol officer who assigned Agents May and Westerman to guard Cuevas, had four 

Border Patrol agents, including one female, at his disposal for hospital duty when he made the 

assignment concerning Cuevas. [Id. at 6].  

III.  12(b)(1) 

Rule 12(b)(1) requires a court to dismiss claims for which the court lacks subject matter 

jurisdiction. “A case is properly dismissed for lack of subject matter jurisdiction when the court 

lacks the statutory or constitutional power to adjudicate the case.” Home Builders Ass’n of Miss., 

Inc. v. City of Madison, Miss., 143 F.3d 1006, 1010 (5th Cir. 1998) (quoting Nowak v. 

Ironworkers Local 6 Pension Fund, 81 F.3d 1182, 1187 (2d. Cir. 1996)). “Lack of subject matter 

jurisdiction may be found in any one of three instances: (1) the complaint alone; (2) the 
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complaint supplemented by undisputed facts evidenced in the record; or (3) the complaint 

supplemented by undisputed facts plus the court’s resolution of disputed facts.” Ramming v. 

United States, 281 F.3d 158, 161 (5th Cir. 2001). This Court must accept all factual allegations 

in the plaintiff’s complaint as true when ruling on the motion to dismiss for lack of subject 

matter jurisdiction. Den Norske Stats Oljeselskap As v. Heeremac Vof, 241 F.3d 420, 424 (5th 

Cir. 2001). Here, the parties have supplemented the record with facts.  

a. The Claim of Governmental Immunity  

The basis of the Government’s 12(b)(1) motion is that the Court lacks subject matter 

jurisdiction over Cuevas’ claims against the Government that are based on Agent May’s conduct 

due to sovereign immunity. “Except when waived, the United States has sovereign immunity 

from suit.” Bodin v. Vagshenian, 462 F.3d 481, 484 (5th Cir. 2006) (citations omitted). This 

immunity deprives federal courts of subject matter jurisdiction. Id. The Federal Torts Claims Act 

(hereinafter “FTCA”) “was designed primarily to remove the sovereign immunity of the United 

States from suits in tort.” Millbrook v. United States, 133 S. Ct. 1441, 1442 (2013) (citations 

omitted). “The Act gives federal district courts exclusive jurisdiction over claims against the 

United States for ‘injury or loss of property, or personal injury or death caused by the negligent 

or wrongful act or omission’ of a federal employee ‘acting within the scope of his office or 

employment.’” Id. (quoting 28 U.S.C. § 1346(b)(1)). Thus, Cuevas has alleged that the 

Government is liable to her for damages caused by the negligent conduct of May while he was 

working in the course and scope of his employment for the Government.  

Numerous exceptions set out in § 2680, however, curtail the FTCA’s otherwise broad 

waiver of sovereign immunity. Id. The exception at issue in this case is the so-called 

“discretionary-function exception.” The discretionary-function exception covers acts involving 
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an element of judgment or choice if they are based on considerations of public policy. United 

States v. Gaubert, 499 U.S. 315, 316 (1991). Specifically, the FTCA provides an exception to the 

waiver of immunity for:  

(a) Any claim based upon an act or omission of an employee of the Government, 
exercising due care, in the execution of a statute or regulation, whether or not 
such statute or regulation be valid, or based upon the exercise or performance or 
the failure to exercise or perform a discretionary function or duty on the part of a 
federal agency or an employee of the Government, whether or not the discretion 
involved be abused. 

 
28 U.S.C. § 2680 (emphasis added).  

“The Supreme Court has developed a two-prong test for determining whether agency 

conduct qualifies as a discretionary function or duty.” Spotts v. United States, 613 F.3d 559, 567 

(5th Cir. 2010) (citing Gaubert, 499 U.S. at 322-23). Courts commonly refer to this test as the 

Berkovitz test. Id. at 568. Both prongs must be satisfied for the exception to apply—that is, if 

conduct qualifies as discretionary under the first prong of the test, it must then be tested under 

the second prong to determine if the discretionary-function exception applies. If the challenged 

conduct satisfies both prongs of Berkovitz test, then governmental immunity remains in place. 

1. Prong 1—No Violation of a Mandatory Policy, Law, or 
Regulation  

 
“Under the first prong, the conduct must be a ‘matter of choice for the acting employee.’” 

Id. at 567 (quoting Berkovitz ex rel. Berkovitz v. United States, 486 U.S. 531, 536 (1988)). Stated 

differently, the Government does not mandate the employee to act a certain way. Id. “The 

exception covers only acts that are discretionary in nature, acts that ‘involv[e] an element of 

judgment or choice.’” Id. (quoting Gaubert, 499 U.S. at 322). Thus, “‘it is the nature of the 

conduct, rather than the status of the actor’ that governs whether the exception applies.” Id. at 

536 (quoting United States v. S.A. Empresa de Viacao Aerea Rio Grandense (Varig Airlines), 
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467 U.S. 797, 813 (1984)). If a statute, regulation, or policy leaves it to a federal agency to 

determine when and how to take action, the agency is not bound to act in a particular manner and 

the exercise of its authority is discretionary. Id. On the other hand, an act is non-discretionary if a 

federal statute, regulation, or policy specifically prescribes a course of action for an employee to 

follow because “‘the employee has no rightful option but to adhere to the directive.’” Gaubert, 

499 U.S. at 322 (quoting Berkovitz, 486 U.S. at 536). 

Regulations that mandate particular conduct by an employee protect the Government if 

the employee complies with the regulation because the employee’s action will be deemed in 

furtherance of the policies which led to the promulgation of the regulation. Id. at 324. If the 

employee, however, violates the mandatory regulation, there will be no shelter from liability 

because there is no room for choice, and the action will be contrary to policy.  

Typically, mandatory policies are located in “statutory and regulatory provisions.”  

Berkovitz, 486 U.S. at 531-32. In the absence of mandatory statutory or regulatory provisions, 

witness testimony can also serve to establish policy and whether or not it is mandatory. Ashford 

v. United States, 511 F.3d 501, 505 (5th Cir. 2007). 

Courts have determined that conduct is not “a matter of choice,” where either law or 

policy presents mandatory, situation specific guidance. The Fifth Circuit has observed that the 

relevant inquiry is whether the policy specifically addresses how an official must confront a 

given situation. Lopez v. U.S. Immigration & Customs Enf't, 455 F. App'x 427, 433 (5th Cir. 

2011). Specific directions matter because generality in a regulation or policy militates against a 

finding that it is mandatory within the meaning of Berkovitz. Freeman v. United States, 556 F.3d 

326, 339 (5th Cir. 2009) (“[w]e conclude that these (and similar) responsibilities were so general 

that they . . . fail to prescribe a nondiscretionary course of action. Almost by definition these 
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“responsibilities” required the agency to exercise judgment and choice to define specific 

directives or functions”). A policy may direct general policy goals—such as determining a 

“facility's level of compliance with [a particular agency’s] inspection guidelines”—but when the 

policy fails to prescribe “specific direction” as to what course of action an employee must 

follow, it generally fails to establish a non-discretionary duty. Lopez, 455 F. App’x at 433.   

2. Prong 2—Susceptible to Policy Analysis 

The second prong of the Berkovitz test asks whether “the actions taken . . . are susceptible 

to policy analysis.” Gaubert, 499 U.S. at 315. That is, even if conduct violated a discretionary 

policy, a complaint may still survive a motion to dismiss (in other words, sovereign immunity 

would not require dismissal), if it “allege[s] facts which would support a finding that the 

challenged actions are not the kind of conduct that can be said to be grounded in the policy of the 

regulatory regime.” Id. at 315. Stated differently, “even ‘assuming the challenged conduct 

involves an element of judgment,’” we must still decide that the ‘judgment is of the kind that the 

discretionary-function exception was designed to shield.’” Id. at 322–23 (quoting Berkovitz, 486 

U.S. at 536); see also Varig, 467 U.S. at 813. Since the purpose of the exception is to prevent 

judicial second-guessing of legislative and administrative decisions grounded in social, 

economic, and political policy through the medium of an action in tort, when properly construed, 

the exception protects only governmental actions and decisions based on considerations of public 

policy. Gaubert, 499 U.S. at 323 (quoting Berkovitz, 486 U.S. at 537).  

With this understanding, however, “if a regulation allows the employee discretion, the 

very existence of the regulation creates a strong presumption that a discretionary act authorized 

by the regulation involves consideration of the same policies which led to the promulgation of 

the regulations.” Id. at 324. “The focus of the inquiry is not on the agent's subjective intent in 
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exercising the discretion conferred by statute or regulation, but on the nature of the actions taken 

and on whether they are susceptible to policy analysis.” Id. at 325. 

b. Application 

Cuevas claims that Agent May was negligent for two reasons: (1) failing to report, 

pursuant to Border Patrol policy, Westerman’s suspicious conduct that May observed; and (2) 

leaving her alone with Westerman despite warning signs that Westerman was acting 

suspiciously. The Government claims that these acts and omissions are discretionary and, 

therefore, sovereign immunity exists. The Court first considers the failure to report.  

  1. Failure to Report  

Beginning with the first prong, deposition testimony from Border Patrol agents 

establishes that the Border Patrol has a strict policy requiring all agents to report to their 

supervisors any activity that raises a suspicion that an agent is engaged in romantic activity with 

a detainee. [Pl.’s Exhibit 2 at 34-35]. Border Patrol agents understand that reporting suspicious 

activity is a requirement of their job despite the lack of a written policy memorializing the 

requirement. Id. Thus, if Agent May observed any suspicious activity by Westerman, he had no 

discretion to avoid reporting it to his supervisors, and a violation of this policy would fail prong 

one of the discretionary function test.  

The Court, however, finds no such violation of this policy in the evidence. Cuevas cites 

to deposition testimony to support her claim that Agent May observed Westerman engaging in 

suspicious conduct yet failed to report it. Nevertheless, the deposition testimony that Cuevas 

cites to compels just the opposite conclusion. Agent May admitted that he observed Westerman 

acting oddly, but when specifically asked if he found Westerman’s conduct to be suspicious, 

May answered, “No.” [Pl.’s Ex. 3 at 35]. The Court finds that there is a difference between odd 
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and suspicious. The two are not synonymous. Odd conduct can be conduct that seems out of the 

ordinary or unusual. Odd conduct is not necessarily the type of conduct that raises suspicions that 

an agent is romantically involved with a detainee or that he is a threat to sexually assault a 

detainee. Perhaps in hindsight, the “odd” conduct suggests that Westerman was a threat to 

Cuevas. The facts, however, as they have been represented in the evidence and as they were 

known to May when he observed them do not suggest that he observed any suspicious conduct. 

Indeed, Agent May testified that he did not observe anything out of the ordinary that would raise 

suspicions that Cuevas was in danger or that Westerman was attempting to become romantically 

involved with her. [Pl.’s Ex. 3 at 34]. Cuevas has not provided any evidence from other sources 

that Westerman’s actions were something that Agent May should have considered to be 

suspicious of an impending assault. Therefore, Cuevas’ claim that Agent May violated his 

mandatory obligation to report suspicious conduct cannot be the basis for satisfying the first 

prong of the Berkovitz test because no evidence establishes that May observed any suspicious 

conduct that he needed to report. Accordingly, May’s failure to report suspicious conduct cannot 

be the basis for this Court’s subject matter jurisdiction to determine May’s alleged negligence.   

  2.  Absence from the Hospital Room  

The Court next considers the second alleged basis for the Government’s liability due to 

May’s conduct—May’s decision to leave the Cuevas alone with Westerman in the hospital room. 

For this claim to survive the first prong of the discretionary-function exception, Cuevas must 

point to some non-discretionary obligation that prevented May from leaving Cuevas alone with 

Westerman. Cuevas directs the Court to the Prison Rape Elimination Act of 2003, Border Patrol 

National Standards, and the United States Constitution. Undoubtedly, Border Patrol policy 

requires its agents to provide heightened protection for detainees that are at high risk of sexual 
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abuse. [Doc. No. 60, App. at 52]. Assuming that Cuevas was one of these high risk detainees, the 

Policy does little more than describe in generalities how an agent specifically is supposed to 

provide this heightened protection. Similarly, the Due Process Clause does impose obligations on 

the Government to protect and care for persons in its custody, but it does not specifically provide 

how agents are supposed to protect and care for detainees. See Youngberg v. Romeo, 457 U.S. 

307, 316 (1982). Instead, Border Patrol policy allows custodial agents to “coordinate the security 

of the detainee.” [Def.’s Ex. 2]. While Border Patrol policy requires two agents to be assigned to 

a detainee while in the hospital, the policy is littered with language allowing discretion for 

Border Patrol agents to walk in and out of the room, or at times, have only one agent guarding 

the detainee. E.g., [Def.’s Ex. 2] (“if manpower permits”); [Doc. No. 60, App. at 67] (“whenever 

operationally feasible”).  

While Border Patrol policy enumerates general policy goals, such as protecting detainees 

and preventing them from being sexually assaulted, the relevant inquiry is whether the policy 

specifically addresses how an agent must confront a given situation. Freeman, 556 F.3d at 339-

40. In this case, no such policy specifically required May to stay in the room with Cuevas the 

entire time he is guarding her; it is within the agent’s discretion to step outside of the room, 

perhaps to take a sensitive phone call, or take a lunch break, or to use the restroom. When a 

policy lacks specific direction for the employee to take, it is discretionary. See Guille, 422 F.3d 

at 230. Simply put, the provisions Cuevas cites contain “generalized, precatory, or aspirational 

language that is too general to prescribe a specific course of action for an agency or employee to 

follow.” Freeman, 556 F.3d at 338. So long as the statute, regulation, or policy at issue leaves 

the employee some freedom to choose when and how to take action, the employee “is not bound 

to act in a particular manner and the exercise of [his] authority is discretionary.” Gaubert, 499 
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U.S. at 329. Therefore, the Court finds that Agent May’s decision to leave the room for brief 

periods of time satisfies the first prong of the Berkovitz test. 

Turning to the second prong of the Berkovitz test, the Court next considers whether 

May’s discretionary decision to leave Cuevas alone with Westerman is the type of decision that 

the discretionary-function exception was designed to shelter from suit, keeping in mind the point 

of this prong is to prevent judicial second-guessing of government, policy-based decisions. “It is 

not enough to establish that an activity is not mandated by statute and involves some element of 

judgment or choice; to obtain dismissal of the suit, the United States must also establish that the 

decision in question was grounded in considerations of public policy.” Gaubert, 499 U.S. at 322-

33. “There are obviously discretionary acts performed by a Government agent that are within the 

scope of his employment but not within the discretionary-function exception because these acts 

cannot be said to be based on the purposes that the regulatory regime seeks to accomplish.” Id. at 

325, n. 7. This has to be the case; otherwise, the discretionary-function exception would 

“effectively shield almost all government negligence from suit, because almost every act 

involves some modicum, of discretion regarding the manner in which one carries it out.” 

McKinney v. U.S., 950 F. Supp.2d 923, 929 (N.D. Tex. 2013) (quoting Coulthourst v. United 

States, 214 F.3d 106, 110 (2d Cir. 2000)). What matters is not whether the employee engaged in 

some analysis of policy choices before taking the specific actions at issue, but merely whether 

the actions the employee took are “susceptible to policy analysis.” Freeman, 556 F.3d at 326.  

The application of the discretionary-function exception remains remarkably unclear. See 

14 Charles A. Wright, Arthur R. Miller, & Edward H. Cooper, Federal Practice and Procedure 

§ 3658.1, at 639 (3d ed. 1998) (“it is unclear exactly what falls within the scope of this provision, 

despite an immense amount of precedent that has developed on the subject”). In light of the lack 
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of clarity, the Fifth Circuit has instructed courts to act cautiously when making a determination 

that an act falls within the discretionary-function exception.1 

The Government argues that an agent in May’s position, when deciding to leave or not, is 

tasked with making a policy decision of “weighing the need to prevent escape of a subject 

against the need to provide adequate relief throughout a shift, coordinate security of the detainee, 

and act within the limits of available manpower,” and such a policy decision is the type of 

decision that should not be subject to judicial second-guessing. [Doc. No. 56 at 21]. The 

Government, however, has not provided any substantiation for these arguments, and fails to 

show that legitimate policy considerations actually existed in this case.  Nothing in the record as 

it exists suggests that Agent May could not have stayed in the room with Cuevas without risking 

the safety of others or requiring other officers to be present. See McKinney, 950 F. Supp.2d at 

929 (holding that supposed policy considerations of safety of officers and economic resources 

did not apply to decision by officers to not help elderly inmate on the stairs of an airplane while 

in custody because helping the man would not have jeopardized anyone’s safety). While many 

Border Patrol policies are often preceded with the phrase “if the manpower permits,” a Border 

Patrol agent in May’s position does not have authority to determine how many Border Patrol 

agents are assigned to Cuevas. Thus, any action he took cannot be based on a policy decision of 

how to allocate agency resources.2 May was not engaged in determining what actions a 

                                                           
1 “[A]s virtually every act of a government employee involves at least a modicum of choice, we must exercise 
restraint when applying the discretionary function exception. If courts were not to exercise restraint, the government 
would be insulated “from nearly all tort liability,” thereby frustrating the very purposes that motivated enactment of 
the FTCA-a classic example of the exception swallowing the rule.” Johnson v. Sawyer, 980 F.2d 1490, 1502 (5th 
Cir.1992), vacated on other grounds, 47 F.3d 716 (5th Cir.1995) (quoting Collins v. United States, 783 F.2d 1225, 
1233 (5th Cir.1986)).  
2 On the other hand, if a government employee’s decision truly involves a decision on how to allocate resources, 
then the decision is the kind of decision that satisfies prong two of the discretionary function analysis. See Davis v. 
U.S., 597 F.3d 646, 650 (5th. Cir. 2009) (holding that an employee’s choice of how to allocate limited emergency 
resources during Hurricane Katrina relief was of the type of policy decision that the discretionary-function exception 
protects).  

Case 1:14-cv-00133   Document 63   Filed in TXSD on 11/10/16   Page 15 of 27



16 
 

government agency as a whole should take. There is simply nothing in the record that shows that 

legitimate policy considerations were in play when Agent May chose to leave the room. Agent 

May had no such ability to make policy decisions about available manpower. He could not 

assign other agents to guard Cuevas. He could only control his decision to stay in the room or 

not. Additionally, there was little or no analysis needed by May on the “threat to escape” issue 

because Cuevas had her legs restrained, and her right arm was numb due to the surgery. She only 

had one free hand to possibly mount an escape.  

It is true that if a regulation allows the employee discretion, the very existence of the 

regulation creates a strong presumption that a discretionary act authorized by the regulation 

involves consideration of the same policies which led to the promulgation of the regulations. 

Gaubert, 499 U.S. at 324. However, that alone is not enough to satisfy the second prong of the 

Berkovitz test. See McKinney, 950 F. Supp.2d at 929. The Government needs to show that May’s 

decision was grounded in some form of policy, which it has failed to do.  

Alternatively, as one district court in the Fifth Circuit has recognized, a helpful 

distinction to determine if the second prong of the Berkovitz test is met is that between planning 

activities versus operational activities. Planning activities, those activities in which the 

government plans what actions to take, are discretionary functions grounded in policy. On the 

other hand, operational activities, those activities in which a government agent is merely carrying 

out the actions that the government has planned, are not discretionary functions grounded in 

policy. As the court in Carcamo-Lopez put it: 

Similarly, the Court notes that even though the Supreme Court has held that a 
formalistic distinction between planning activities and operations activities may 
not be used to establish a line between per se protected and unprotected activities, 
the distinction does have some continuing vitality. See Denham v. United States, 
834 F.2d 518, 520 (5th Cir.1987) (“Once the government does undertake to 
supply a service, then it must be held responsible for negligent acts in supplying 
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the service.”); LaRue v. Nat'l Park Serv. of Dep't of Interior, No. B–09–139, 2011 
WL 1828037, at *7 n. 8 (S.D. Tex. May 12, 2011) (“The Fifth Circuit has at least 
once graced Denham with an imprimatur of continued vitality after Gaubert.”) 
(citing Theriot v. United States, 245 F.3d 388, 396 (5th Cir.1998)); see also 
Wysinger v. United States, 784 F.2d 1252, 1253 (5th Cir.1986) (“[O]nce the 
government has made a decision to act the government is responsible for acts 
negligently carried out even though discretionary decisions are constantly made as 
to how those acts are carried out.”). The alternative, protection under the 
exception of both the decision to take an action and the negligent implementation 
of that decision, “‘would essentially allow the Government to administratively 
immunize itself from tort liability under applicable state law as a matter of 
policy.’” In re Katrina Canal Breaches Consol. Litig., 647 F.Supp.2d 644, 706 
(E.D. La. 2009) (quoting Marlys Bear Med. v. U.S. ex rel. Sec'y of Dep't of the 
Interior, 241 F.3d 1208, 1215 (9th Cir. 2001)); see also Morales v. United States, 
961 F. Supp. 633, 636 (S.D.N.Y.1997) (“Indeed, to expand the exception to 
encompass any government act or decision that simply involved the exercise of 
discretion would entirely eviscerate, and contradict, the Government's waiver of 
sovereign immunity under the FTCA.”) (emphasis in original). 

 
Carcamo-Lopez v. Does 1 through 20, 865 F. Supp. 2d 736, 755 (W.D. Tex. 2011). 

Carcamo-Lopez involved a plaintiff that was run over by a Border Patrol vehicle. Id. at 

746. The Border Patrol agent decided to load the plaintiff into his vehicle and drive her to the 

hospital instead of waiting for the ambulance to arrive to take her to the hospital. Id. at 743. The 

plaintiff sued the Government under the FTCA asserting that the Border Patrol agent’s decision 

to transport the plaintiff instead of waiting for the ambulance was negligent. Under its argument 

for applying the discretionary-function exception, the Government argued that prong two of the 

Berkovitz test was met because the Border Patrol agent’s decision to take the plaintiff to the 

hospital was grounded in policy considerations involving staffing, funding, and minimizing 

government intrusion. Id. at 756. The court rejected the staffing argument because the Border 

Patrol agent had no ability to controlling staffing and could not order extra agents to the scene 

even if he so desired. Id. Similarly, the agent had no control over funding. The court held that the 

only policy consideration involved in the case was general safety and the best manner of 

providing medical care to the plaintiff.  Id.  
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Similarly, in this case, Agent May choosing to leave Cuevas alone with Westerman was 

not a planned activity. It was one that involved the operation of an already existing plan to keep 

Cuevas safe and in custody. In choosing to leave Cuevas with only one agent guarding her, a 

Border Patrol agent in May’s position is merely deciding on whether leaving Cuevas alone is 

safe or not. Whether the reason to leave is to use the restroom, take a lunch break, or take an 

important phone call, an agent in May’s position who is on the lookout for threats to Cuevas’ 

safety and security is making a decision when leaving the room. Such a decision is not a planned 

decision because May was not deciding whether the Government should protect detainees from 

being sexually assaulted. The Government had already decided preventing sexual assault is 

something it wants its agents to do. Instead, May’s actions were operational because May was 

just carrying out a policy decision to protect and secure detainees that the Government had 

already made. Therefore, it was not the type of the policy decision that the discretionary-function 

exception was designed to protect.  

Stated in different terms, an agent in May’s position is not tasked with a policy decision 

determining whether the Border Patrol should undertake some broad action such as choosing to 

implement a new program, nor was an agent in May’s position tasked with determining how to 

allocate the Government’s limited resources. Instead, May only had to determine what was the 

best course of action to protect and secure Cuevas. That is not a policy decision that is protected 

by the discretionary-function exception. 

Thus, while Agent May’s actions, which left Cuevas alone with Westerman, was a 

discretionary function that satisfies the first prong of the Berkovitz test, the decision fails prong 

two of the test because the decision was not grounded in the sort of policy that the discretionary 

function exception was designed to protect. Consequently, the discretionary function exception 
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does not apply or bar Cuevas’ claim against the Government based on May’s act of leaving 

Cuevas alone with Westerman.   

Importantly, this finding that the discretionary-function exception is not met does not 

mean that May was necessarily negligent in choosing to leave Cuevas alone or that the 

Government is liable for May’s conduct. It merely means that this Court has subject matter 

jurisdiction to determine the issue of May’s alleged negligence. That being the case, this Court 

denies the Motion to Dismiss for a lack of subject jurisdiction based on May’s decision to leave 

Cuevas alone with Westerman.   

IV. 12(b)(6)  

a. Rule 12(b)(6) Standards 

When ruling on a 12(b)(6) motion to dismiss for failure to state a claim, the Court accepts 

all the well-pleaded facts as true and views those facts in the light most favorable to the plaintiff. 

Hux v. S. Methodist Univ., 819 F.3d 776, 780 (5th Cir. 2016). To survive a motion to dismiss, the 

plaintiff must plead “enough facts to state a claim to relief that is plausible on its face.” Bell Atl. 

Corp. v. Twombly, 550 U.S. 544, 570 (2007). The FTCA allows for claims to be brought against 

the Government for torts committed within the course and scope of employment. 28 U.S.C 

§ 2674. The FTCA dictates that the law of the state where the tort was committed determines 

whether an act is a tort and whether the tort was committed within the course and scope of 

employment. Id. Since the alleged sexual assault occurred in Corpus Christi, Texas, Texas law 

controls whether Cuevas has properly pleaded a claim upon which relief can be granted.   

b. Cuevas’ Claim Based on May’s Failure to Control Westerman Fails 
Because May Had No Ability to Control Westerman. 

  
 Cuevas claims that May was negligent for failing to control Westerman. This theory fails 

because Plaintiff has not alleged sufficient facts that would establish that May had a duty or legal 
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ability to control Westerman. Texas has adopted the Restatement (Second) of Torts’ view on the 

duty to control third parties. Triplex Commc’ns, Inc. v. Riley, 900 S.W.2d 716, 720 (Tex. 1995). 

Generally, there is no duty to control third parties. Id. However, in limited circumstances, a duty 

to control third parties may arise. Specifically, the Restatement identifies two scenarios where 

the duty to control third parties may arise: 

There is no duty so to control the conduct of a third person as to prevent him from 
causing physical harm to another unless 

 
(a) a special relation exists between the actor and the third person which 
imposes a duty upon the actor to control the third person's conduct, or 
 
(b) a special relation exists between the actor and the other which gives to 
the other a right to protection. 

 
Restatement (Second) of Torts § 315 (Am. Law Inst. 1965).  
  

Cuevas relies on § 315(b), arguing that because she was a detainee of the Government, 

May owed her a duty to protect her from Westerman. For § 315(b) to apply, a special 

relationship must exist between the plaintiff and the defendant that gives the plaintiff a right of 

protection. Id. In this case, a special relationship did exist because Cuevas was a detainee of the 

Government, and May was guarding her. Salazar v. Collins, 255 S.W.3d 191, 200 (Tex. App.—

Waco 2008, no pet.) (holding that a special relationship exists as a matter of law between a 

prison guard and an inmate). However, § 320 of the Restatement, which Texas courts have relied 

upon, expounds on further elements that must be met before a duty to control third parties arises 

in the detainee setting. Id. (relying on § 320 of the Restatement (Second) of Torts). Section 320 

states that:  

One who is required by law to take or who voluntarily takes the custody of 
another under circumstances such as to deprive the other of his normal power of 
self-protection or to subject him to association with persons likely to harm him, is 
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under a duty to exercise reasonable care so to control the conduct of third persons 
as to prevent them from intentionally harming the other or so conducting 
themselves as to create an unreasonable risk of harm to him, if the actor   

 
(a) knows or has reason to know that he has the ability to control 
the conduct of the third persons, and 
 
(b) knows or should know of the necessity and opportunity for 
exercising such control. 
 

Restatement (Second) of Torts § 320 (Am. Law Inst. 1965) (emphasis added). Based upon the 

current record, Agent May had no ability to control Westerman, and Cuevas has not pleaded 

otherwise. Cuevas has not pleaded any facts reflecting that May was Westerman’s supervisor or 

that May had any ability to order Westerman to do anything. The current complaint reflects an 

absence of facts showing that May had any authority to control Westerman, or the need to 

exercise control. It certainly did not satisfy the pleading requirements of Twombly and Iqbal. 

Twombly, 550 U.S. at 566; Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). Absent a relationship 

between the parties giving rise to the right of control, one person is under no legal duty to control 

another, even if there exists the practical ability to do so. Oncor Elec. Delivery Co., LLC v. 

Murillo, 449 S.W.3d 583, 592–93 (Tex. App.—Houston [1st Dist.] 2014, pet. denied) 

(quotations omitted).  

The cases Cuevas relies upon involve situations where inmates or patients, people over 

whom guards do have control, attacked the plaintiff. Panion v. U.S., 385 F. Supp.2d 1071, 1090 

(D. Haw. 2005); Salazar, 255 S.W.3d at 198. Thus, this case is quite different because May had 

no ability to control Westerman. Without this key fact, May cannot have had a duty to control 

Westerman. Consequently, the Court grants the Government’s 12(b)(6) Motion to Dismiss 

Cuevas’ claim against the Government for May’s failure to control Westerman.   
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c. Cuevas Has Pleaded Enough Facts to Support Her Claim Based on 
May’s Decision to Leave Her Alone With Westerman.  

  
On the other hand, Cuevas has pleaded enough facts to support her claim that May’s 

decision to leave her alone with Westerman proximately caused her injury. According to Cuevas, 

May choosing to leave the room was negligent, and had May stayed in the room, Westerman 

would not have been able to sexually assault her. It may be that during the course of discovery, 

evidence is produced to refute the proximate cause element of Cuevas’ negligence claim. If that 

occurs, the Court will reconsider the issue of proximate cause at the summary judgment stage. At 

this time, however, the Court denies the Government’s 12(b)(6) Motion to Dismiss as to Cuevas’ 

claim based on May’s decision to leave her alone with Westerman.  

d.  Rule 12(b)(6) Bars Cuevas’ Claim Based on Flores’ Conduct Because 
Cuevas Did Not Properly Plead Causation.  

  
Cuevas’ claim against the Government for Agent Flores’ conduct stems from the fact that 

Agent Flores did not follow Border Patrol protocol when he failed to assign one female agent to 

guard Cuevas. Even assuming that his conduct was negligent, this Court must dismiss Cuevas’ 

claim for failing to plead the proximate cause element of her negligence claim.  

 Simply put, Cuevas’ Second Amended Complaint fails to even plead that Agent Flores’ 

conduct proximately caused Cuevas’ injury. Even further, in her response to the Government’s 

motion, Cuevas fails to put forward any argument supporting the “cause in fact” prong of Texas 

proximate cause. Rather, Cuevas argues that the crux of proximate cause is foreseeability. While 

foreseeability is certainly a part of proximate cause, it is not the only component of proximate 

cause. The second component of proximate cause is cause-in-fact or but-for causation. Marathon 

Corp. v. Pitzner, 106 S.W.3d 724, 727 (Tex. 2003).  
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 To prove but-for cause, the plaintiff must be able to show that had the negligent conduct 

not occurred, the plaintiff’s injury would not have happened. Lear Siegler, Inc. v. Perez, 819 

S.W.2d 470, 471 (Tex. 1991). In this case, Cuevas has not pleaded any facts to show that had 

Agent Flores assigned a female Border Patrol agent to guard her, Agent Westerman would not 

have committed the alleged assault. Cuevas’ injuries occurred while she was left alone with 

Westerman. The facts as Cuevas has pleaded them do not and cannot demonstrate that had a 

female guard been assigned with Westerman, Westerman would have never been left alone with 

Cuevas. Any such claim would reduce the question of causation to the realm of pure speculation. 

 Moreover, in the context of sexual assault, the Supreme Court of Texas has noted that 

“[c]ause in fact is not shown if the defendant’s negligence did no more than furnish a condition 

which made the injury possible.” Doe. v. Boys Club of Greater Dall., Inc., 907 S.W.2d 472, 477 

(Tex. 1995). The evidence must go further and show that such negligence was the proximate, and 

not the remote, cause of resulting injuries and justify the conclusion that such injury was the 

natural and probable result thereof. Id. In other words, even if the injury would not have 

happened but for the defendant’s conduct, the connection between the defendant and the 

plaintiff’s injuries simply may be too attenuated to constitute legal cause. Id. Importantly, 

“[f]oreseeabilty requires more than someone, viewing the facts in retrospect, theorizing an 

extraordinary sequence of events whereby the defendant’s conduct brings about the injury.” Id. 

The facts as Cuevas has pleaded them establish that, at best, Flores provided nothing more than a 

mere condition that made the sexual assault possible. As a result, Cuevas has failed to plead any 

facts establishing the proximate cause element of her negligence claim based on Flores’ failure to 

assign a female guard to Cuevas’ hospital room.   
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Cuevas has also not pleaded anything to suggest that any of the alternatives to but-for 

causation apply. Consequently, the Court is left with no choice but to dismiss her claim against 

the Government based on Agent Flores’ conduct for failing to state a claim. Cuevas’ claims are 

obviously serious, and if the allegations are true, the conduct was certainly reprehensible. 

Nonetheless, under well-established Texas jurisprudence, unless following a policy or protocol 

would have prevented the plaintiff’s injury or done more than just furnish a condition allowing 

for a sexual assault to happen, the plaintiff’s claim must fail for lack of proximate cause.  

e. Rule 12(b)(6) Bars Cuevas’ Claim Against the United States Based on 
Westerman’s Conduct Because Westerman Was Not Acting in the 
Course and Scope of Employment.  

 
 Cuevas also alleges that the Government is liable to her for the injuries Westerman 

caused her when he allegedly sexually assaulted her. According to her, Westerman was acting in 

the course and scope of his employment for the Government when he committed the assault 

because he was guarding her while she was detained at the hospital. Based on the actions of 

Westerman and other agents, she claims she understood that she was required to comply with the 

Border Patrol agents’ commands, including those of Agent Westerman. The Government 

counters that Westerman cannot have been acting in the course and scope of employment 

because sexual assault is not a part of Westerman’s duties as a Border Patrol agent.  

An employee acts within the course and scope of the employer’s business if his actions 

are: (1) within the general authority granted by the employer, (2) in furtherance of the employer's 

business, and (3) for the accomplishment of an object for which he is employed. Mata v. 

Andrews Transp., Inc., 900 S.W.2d 363, 366 (Tex. App.—Houston [14th Dist.] 1995, no writ). 

Generally, an assault is outside the course and scope of employment because it is a personal 

expression. Texas & P. Ry. Co. v. Hagenloh, 247 S.W.2d 236, 239 (Tex. 1952). As a personal 
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expression, an employee usually does not commit an assault for the purpose of carrying out the 

employer’s business. Id. Rather, the employer that commits a sexual assault is only acting in 

furtherance of the employee’s prurient interest. Buck v. Blum, 130 S.W.3d 285, 290 (Tex. App.—

Houston [14th Dist.] 2004, no pet.).  

For example, in Buck, a plaintiff  brought suit against a clinic after one of the clinic’s 

neurologists assaulted her during a neurology examination. Id. The examination required the 

neurologist to place a metal weight in the patient’s hand. Id. Instead of using the weight, the 

neurologist placed his penis in the plaintiff’s hand. Id. While performing the examination was 

within the scope of the clinic’s business and the neurologist improperly performed the exam by 

using his penis instead of the metal weight, the neurologist’s actions were outside the course and 

scope of employment. See id. The exam was merely “a pretense or means for” the neurologist’s 

personal gratification. See id. Thus, the court found the neurologist’s actions to be outside the 

course and scope of his employment.  

An assault motivated by personal desires may, however, still be in the course and scope 

of employment if the assault is closely within the general authority of the employee or an 

extension of the employee’s authority. In Schrader v. Sandoval, the plaintiff was an inmate in 

federal prison. 203 F.3d 827 (5th Cir. 1999). After a rectal examination by the defendant, the 

plaintiff was diagnosed with external hemorrhoids. Id.  He thought he was suffering a worse 

injury and voiced his concerns with the warden, who ordered the defendant to administer another 

rectal examination. Id. Upset that the plaintiff notified the warden, the defendant rammed his 

finger into the plaintiff’s rectum, lifting him off the floor, and telling him that he should not have 

gone to the warden. Id. Even though the defendant’s act was motivated out of personal 

animosity, the act was still within the course and scope of employment because the exam was 
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done for the diagnosis and treatment of the patient. Even though the exam was done in a rough 

manner, it was done for the purpose for which the defendant was employed, and, thus, within the 

course and scope of his employment. Id. In the same regard, a bouncer for a night club still acts 

within the course and scope of his employment when he assaults a customer  trying to enter a 

club because the bouncer has an inherently confrontational job that may well require the use of 

force.  

The difference between Buck and Schrader is that a neurologist’s profession does not 

involve sexual contact. In no way would the neurologist’s examination require him to touch a 

patient with his penis if it is done properly. On the other hand, the prison rectal examiner’s job 

does inherently involve performing rectal exams that can be painful. Even a properly done rectal 

exam could involve pain or could be done aggressively. Thus, the neurologist’s actions are not in 

the course and scope of employment but the prison rectal examiner’s actions are.  

Here, Agent Westerman’s job is to guard detainees and prevent them from escaping while 

in custody. It is not a job that involves sexual contact, and his job never requires him to pursue 

any kind of sexual contact. When he allegedly sexually assaulted Cuevas, he was acting solely in 

furtherance of his own prurient interests. Therefore, his actions are outside the course and scope 

of employment, and Cuevas has failed to state a claim against the Government based on 

Westerman’s conduct.  

V. Conclusion  

Cases involving claims against governmental entities often leave the parties with a less 

than satisfactory result. The facts as alleged in this case, even assuming them to be true, 

exemplify the inherent difficulties of pursuing claims against a governmental body. The alleged 

conduct, or more accurately misconduct, is certainly dreadful and distasteful (and perhaps 
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criminal), but the degree of the conduct’s impropriety oft times does not weigh into a Rule 

12(b)(6) analysis.  

For the above reasons, the Government’s 12(b)(1) Motion to Dismiss is granted as to 

Cuevas’ claim based on May failing to report Westerman’s suspicious conduct but denied as to 

Cuevas’ claim based on May choosing to leave Cuevas with Westerman. The Government’s 

12(b)(6) Motion to Dismiss is granted as to Cuevas’ claim based on May’s failure to control 

Westerman. The Government’s 12(b)(6) Motion to Dismiss is denied as to Cuevas’ claim based 

on May’s act of leaving Cuevas alone with Westerman. The Government’s 12(b)(6) Motion to 

Dismiss is granted as to Cuevas’ claim based on Flores’ conduct. The Government’s 12(b)(6) 

Motion to Dismiss is granted as to Cuevas’ claim based upon Westerman’s conduct as his 

actions were clearly outside the scope of his employment.  

Signed this 10th day of November, 2016. 

 ______________________________ 
 Andrew S. Hanen 

       United States District Judge 
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