
 
 
          June 4, 2015 
 
Karen Neuman, Chief Privacy Officer/Chief FOIA Officer  
The Privacy Office  
U.S. Department of Homeland Security 
Stop – 0655 
245 Murray Lane, SW 
Washington, D.C. 20528-0655  
Email: foia@dhs.gov; foia@hq.dhs.gov 
 
via electronic mail and Federal Express 
 
  RE: Freedom of Information Act & Privacy Act Requests On Behalf of Stella Bonin 
 
To Whom It May Concern: 
 

This letter constitutes a request (“Request”) pursuant to the Freedom of Information Act 
(“FOIA”), 5 U.S.C. § 552 et seq., and the relevant implementing regulations, see 6 C.F.R. § 5 et 
seq. (Department of Homeland Security (“DHS”), Disclosure of Records and Information), and 
also under the Privacy Act, 5 U.S.C. § 552a et seq., and the relevant DHS implementing 
regulations, see 6 C.F.R. § 5.20 et seq.  The Request is submitted by the American Civil 
Liberties Union of San Diego and Imperial Counties (“ACLU” or “Requester”).1 

 
The ACLU represents Stella Bonin, a U.S. citizen whom U.S. Border Patrol agents 

subjected to a roving patrol stop on February 11, 2015.2  In connection with this representation, 

                                                 
1 The American Civil Liberties Union is a non-profit, 26 U.S.C. § 501(c)(4) membership organization that educates 
the public about the civil liberties implications of pending and proposed state and federal legislation, provides 
analysis of pending and proposed legislation, directly lobbies legislators, and mobilizes its members to lobby their 
legislators.  The American Civil Liberties Union Foundation is a separate 26 U.S.C. § 501(c)(3) organization that 
provides legal representation free of charge to individuals and organizations in civil rights and civil liberties cases, 
educates the public about civil rights and civil liberties issues across the country, provides analyses of pending and 
proposed legislation, directly lobbies legislators, and mobilizes the American Civil Liberties Union’s members to 
lobby their legislators. 
2 On April 1, 2015, the ACLU sent a spoliation letter via facsimile and Federal Express Overnight Delivery to U.S. 
Customs and Border Protection’s Assistant Chief Counsel (San Diego) in Chula Vista, California.  See Exh. B (copy 

mailto:foia@dhs.gov
mailto:foia@hq.dhs.gov
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the ACLU now seeks the disclosure of all records in DHS’s possession—including but not 
limited to all records in the possession of DHS component agencies U.S. Customs and Border 
Protection (“CBP”), U.S. Border Patrol, and/or the Office of the Inspector General (“OIG”)—
mentioning or referring to Ms. Bonin.  The ACLU also seeks all records stored in DHS “systems 
of records,” as defined in the Privacy Act, 5 U.S.C. § 552a(a)(5), under Ms. Bonin’s name or any 
unique identifying number, symbol, or other identifying particular assigned to Ms. Bonin.  
 

This Request is made on behalf of, and is supported by, Ms. Bonin herself.  Ms. Bonin’s 
affidavit supporting this Request and verifying her identity is submitted along with this Request, 
and is made a part of it by reference.  See Exh. A; see also 28 U.S.C. § 1746, 6 C.F.R. § 5.21(d). 
 

BACKGROUND 
The incidence of civil rights violations associated with Border Patrol’s interior 

enforcement operations, which include interior checkpoints and “roving patrol” stops, is a 
matter of pressing public concern.  Since 2006, CBP’s budget has more than doubled, from $6 
billion to $12.9 billion in Fiscal Year 2014.  In the same time period, the U.S. Border Patrol—a 
sub-agency within CBP—has nearly doubled in size, from approximately 12,000 agents to over 
21,000 agents today.3   

 
Simultaneously, reports of Border Patrol abuses along the U.S.-Mexico border and 

throughout the interior of the United States have increased.  According to the former head of 
CBP Internal Affairs, Border Patrol views itself as a “paramilitary border security force” that 
believes it is not beholden to “constitutional constraints.”4  Since January 2010, at least forty-
one individuals have died as a result of an encounter with CBP officials.5  At least thirty-five of 
                                                                                                                                                             
of correspondence and confirmations of receipt).  The ACLU simultaneously sent the spoliation letter to U.S. 
Customs and Border Protection’s Deputy Assistant Chief Counsel (San Diego) in San Diego, California.  See Exh. C 
(copy of correspondence and confirmations of receipt).  The ACLU also sent a copy of this correspondence to CBP 
Chief Counsel Scott K. Falk in Washington, D.C.  
3 The U.S. Border Patrol “is the mobile, uniformed law enforcement arm of U.S. Customs and Border Protection 
within the Department of Homeland Security responsible for securing U.S. borders between ports of entry.”  See 
U.S. Customs and Border Protection, Along U.S. Borders, http://1.usa.gov/UIaKFe (last visited June 2, 2015). 
4 Andrew Becker, Border Agency’s Former Watchdog Says Officials Impeded His Efforts, WASH. POST, Aug. 16, 
2014, available at http://wapo.st/1wGHdc9 (former head of CBP Internal Affairs describing CBP as an agency “rife 
with coverups and corruption” where officials have “distorted facts to try to hide any missteps”). 
5 Statistics compiled by the ACLU of New Mexico’s Regional Center for Border Rights.  See https://www.aclu-
nm.org/what-we-do/regional-center-for-border-rights/ [hereinafter, RCBR Statistics].   

In an extensive, three-part investigative report, The Arizona Republic concluded that, from February 2005 
through December 2013, forty-two individuals had been killed by on-duty CBP officers, including U.S. Border 
Patrol agents.  See Bob Ortega and Rob O’Dell, Deadly Border Agent Incidents Cloaked in Silence, ARIZ. REPUBLIC, 
Dec. 15, 2013, available at http://bit.ly/1kFNx08.  The Arizona Republic found that “[i]n none of the 42 deaths is 
any agent or officer publicly known to have faced consequences—not from Border Patrol, not from Customs and 
Border Protection or Homeland Security, not from the Department of Justice, and not, ultimately, from criminal or 
civil courts.”  Id.  The investigation concluded that the “appearance of a lack of accountability has been fed by a 
culture of secrecy about agents’ use of deadly force.”  Id. 

http://1.usa.gov/UIaKFe
http://wapo.st/1wGHdc9
https://www.aclu-nm.org/what-we-do/regional-center-for-border-rights/
https://www.aclu-nm.org/what-we-do/regional-center-for-border-rights/
http://bit.ly/1kFNx08
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these deaths resulted from the use of lethal force, and at least sixteen of these victims were U.S. 
citizens.6   

 
DHS oversight agencies have not kept pace with Border Patrol’s rapid growth and are ill-

equipped to provide transparent and effective oversight and accountability for rights violations 
by agents.7  To date, for example, not a single CBP officer or U.S. Border Patrol agent has been 
indicted, much less convicted of a crime, for involvement in an incident involving alleged 
excessive use of force.8 

 
This Request pertains to Stella Bonin, a U.S. citizen.  On February 11, 2015, Ms. Bonin 

was driving from Phoenix, Arizona to El Cajon, California.  The previous day, Ms. Bonin’s 
elderly dog, Jake, had been hospitalized at the Arizona Humane Society’s Veterinary Clinic, in 
the care of Dr. Alondra Velez, DVM.  Jake is a diabetic, deaf, fifteen-year-old miniature 
schnauzer whom Ms. Bonin considers part of her family.  Dr. Velez advised Ms. Bonin to 
transport Jake to the East County Animal Hospital in El Cajon, California, so he could receive 
specialized treatment.  Accordingly, at approximately 8 a.m. MST on February 11, Ms. Bonin set 
out for California, driving west on Interstate 8 with Jake and her other miniature schnauzer, Tara.  
Both Jake and Tara have been patients at the East County Animal Hospital in El Cajon since they 
were puppies. 

 
En route to El Cajon, at approximately 2 p.m. PST, Ms. Bonin was pulled over by two 

Border Patrol agents, Agent Aldana and Agent Gomez, in a remote mountainous region of 
Interstate 8 near Campo, California.  Neither agent asked Ms. Bonin her citizenship status.  
When Ms. Bonin volunteered that she was a U.S. citizen, the agents asked her to exit her vehicle.  
Ms. Bonin, who felt intimidated and unsafe, refused.  Eventually, the agents directed Ms. Bonin 
to drive to the Campo Border Patrol Station; she did so, with one agent driving in front and 
another behind her vehicle.  At the station, Border Patrol agents searched Ms. Bonin’s car 
without her consent.  In all, Ms. Bonin was detained for more than two hours, all the while 

                                                 
6 RCBR Statistics, supra note 5. 
7 Following the June 2014 ouster of CBP’s Office of Internal Affairs chief, James Tomsheck, several high-ranking 
officials described CBP’s consistent efforts to thwart investigations into misconduct within the agency.  See Andrew 
Becker, Removal of Border Agency’s Internal Affairs Chief Raises Alarms, CTR. FOR INVESTIGATIVE REPORTING, 
June 12, 2014, available at http://bit.ly/1odP2Rr.  See also, e.g., Carrie Johnson, Former Border Protection Insider 
Alleges Corruption, Distortion in Agency, NPR, Aug. 28, 2014, available at http://n.pr/1wGGPdv  (“‘I believe the 
system was clearly engineered to interfere with our efforts to hold the Border Patrol accountable,’ [Tomsheck] 
says.”); Anne Werner, Border Patrol Killings Face Renewed Scrutiny, CBS NEWS, Aug. 18, 2014, available at 
http://cbsn.ws/XXNUui (“‘There were certainly many cases where border patrol agents or certainly CBP officers 
engaged in excessive use of force or abuse of migrants at the border that should have resulted in discipline where it 
did not,’ Tomsheck says.”). 
8 See, e.g., Charles Davis, U.S. Customs and Border Protection Has Killed Nearly 50 People in 10 Years.  Most 
Were Unarmed.  NEW REPUBLIC, Jan. 4, 2015, available at http://bit.ly/1BBYcyn. 

http://bit.ly/1odP2Rr
http://n.pr/1wGGPdv
http://cbsn.ws/XXNUui
http://bit.ly/1BBYcyn
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deeply concerned about Jake’s deteriorating condition.  She was finally released shortly after 4 
p.m. PST. 
 

REQUESTER 
The American Civil Liberties Union is a national, non-partisan organization of more than 

a half million members, countless additional activists and supporters, and fifty-three affiliates 
nationwide.  The American Civil Liberties Union is dedicated to the defense of civil rights and 
civil liberties and to holding the U.S. government accountable to principles of due process and of 
the U.S. Constitution in general.  The ACLU of San Diego & Imperial Counties is one of the 
American Civil Liberties Union’s local affiliates. 
 

DEFINITIONS 
“Records” includes all records or communications preserved in electronic or written 

form, including but not limited to: advisories; agreements; analyses; audio tapes; audits; 
correspondence; criteria; critiques; data; directives; disciplinary actions; documents; emails; 
evaluations; faxes; files; forms; guidance; guidelines; instructions; internal memoranda; 
investigations; legal opinions; letters; logs; manuals; messages; notes; orders; policies; 
procedures; protocols; records; reports; reviews; rules; specifications; standards; studies; training 
materials; videotapes; or other communications. 
  

“Incident” refers to the time period encompassing Ms. Bonin’s initial stop by roving 
Border Patrol agents on Interstate 8 on the afternoon of February 11, 2015 through her roadside 
detention and escort to the Campo Border Patrol Station and eventual release, as well as any 
post-release investigations regarding Ms. Bonin conducted by DHS, CBP, and/or U.S. Border 
Patrol, from February 11, 2015 to the present. 
 

“DHS” includes any sub-agency within the Department of Homeland Security, including 
but not limited to: CBP, U.S. Border Patrol, Immigration and Customs Enforcement (“ICE”), and 
all DHS oversight agencies (including the Office of Inspector General (“OIG”), CBP Internal 
Affairs, the Office of Civil Rights and Civil Liberties (“CRCL”), and ICE Office of Professional 
Responsibility). 
 

PRIVACY ACT REQUEST 
Ms. Bonin hereby requests the opportunity to access and review all records in DHS’s 

possession that may be associated with her through her name, identifying number, symbol or 
other identifying particular, including but not limited to any fingerprints, photographs, or audio 
or visual recordings.  See 5 U.S.C. § 552a(a)(4) (defining “records”).  This request includes, but 
is not limited to, the following types of records:  

• Apprehension by Border Patrol between Official Ports of Entry 
• CBP Background Investigation 
• Detention by Border Patrol or at Ports of Entry 
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In particular, Ms. Bonin asks that DHS search any and all potentially relevant Systems of 

Records for any records created on or after February 11, 2015, mentioning or referring to this 
Incident.  At a minimum, the search should include, but not be limited to, any electronic system 
for which there exists a Privacy Impact Assessment, as well as the following Systems of 
Records:9 

• DHS/OIG-002—Department of Homeland Security Office of Inspector General 
Investigative Records; and 

• DHS/ALL-001—Department of Homeland Security Freedom of Information Act 
and Privacy Act Record System; and 

• DHS/ALL-002—Department of Homeland Security Mailing and Other Lists 
System; and 

• DHS/ALL-013—Department of Homeland Security Claims Records; and 
• DHS/ALL-016—Department of Homeland Security Correspondence Records; 

and 
• DHS/ALL-017—Department of Homeland Security General Legal Records; and 
• DHS/ALL-018—Department of Homeland Security Grievances, Appeals, and 

Disciplinary Action; and 
• DHS/ALL-020—Department of Homeland Security Internal Affairs Records; and 
• DHS/ALL-029—Department of Homeland Security Civil Rights and Civil 

Liberties Records; and 
• DHS/CBP-012—Department of Homeland Security Customs and Border 

Protection Closed Circuit Television System; and 
• DHS/ICE-008—Department of Homeland Security Immigration and Customs 

Enforcement Search, Arrest, and Seizure Records; and 
• any and all other DHS Systems of Records containing records associated with Ms. 

Bonin.   
See 5 U.S.C. § 552a(a)(5) (defining “system of records”); 6 C.F.R. § 5.21(b) (“Description of 
Records Sought”). 
 

Pursuant to 5 U.S.C. § 552a(d)(1), (f)(1)–(5), Ms. Bonin seeks prompt access to all 
records pertaining to herself in DHS’s possession in a reasonable time and manner, to be 
accompanied by her named legal representative, and to be given access to review and copy said 
records. 
 

                                                 
9 See Department of Homeland Security, Systems of Records Published Between January 3, 2012 and December 31, 
2013, available at http://1.usa.gov/19tdk9A (last visited Mar. 16, 2015).  To the extent any of the DHS Systems of 
Records listed here have been superseded by merger, reclassification or any other categorical change, this Request 
extends to the newly formed, merged, reclassified, or otherwise altered Systems of Records. 

http://1.usa.gov/19tdk9A
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Attached hereto as Exhibit A, please find a Verification of Identity signed by Ms. Bonin 
under 28 U.S.C. § 1746, authorizing release of the requested information to Mitra Ebadolahi, Ms. 
Bonin’s attorney representative at the ACLU.  See 6 C.F.R. § 5.21(d) (“Verification of 
Identity”); id. § 5.21(f) (“Verification in case of third party information requests”). 

 
Because this Privacy Act Request implicates various potential DHS Systems of Records, 

it is being sent to DHS’s Chief Privacy Officer for further distribution to various DHS 
components as appropriate. 
 

FREEDOM OF INFORMATION ACT REQUEST 
The ACLU hereby seeks disclosure of all DHS records pertaining to this Incident, 

including but not limited to: 
 
1. Records describing, mentioning or referring to the Incident. 

 
2. Records stating or containing or mentioning or referring to the name(s), agent 

number(s), rank(s), and/or position(s) of any DHS, CBP and/or U.S. Border Patrol 
personnel (including any supervisors and/or managers during any part of Ms. 
Bonin’s stop, arrest or detention), contractors, subcontractors, or any other 
individuals who had contact with Ms. Bonin or who were in any way involved in 
this Incident.  At a minimum, this includes records mentioning or referring to 
Border Patrol Agent Aldana, Border Patrol Agent Gomez, and Border Patrol 
Agent Constance—the three agents Ms. Bonin was able to identify during her 
ordeal. 

 
3. Records referring to any investigation or disciplinary action taken in relation to 

this Incident, including any reference to misconduct or other wrongdoing by the 
individual(s) identified in Item 2 above. 

 
4. Records cataloguing, documenting, or otherwise mentioning or referring to Ms. 

Bonin’s personal property, including records documenting or otherwise 
mentioning or referring to the search of Ms. Bonin’s vehicle at the Campo Border 
Patrol Station.   

 
5. All DHS records, including but not limited to CBP and/or U.S. Border Patrol 

records, mentioning or referring to any criminal investigation(s) of Ms. Bonin on 
or after February 11, 2015. 

 
6. All records mentioning or referring to any DHS surveillance, tracking, or 

monitoring of Ms. Bonin within or outside the United States. 
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7. Any guidelines, procedures, or policies in effect on February 11, 2015 that 
describe the detention, transport, custody, and/or care of U.S. citizens or other 
individuals by CBP and/or U.S. Border Patrol in San Diego Sector.10 

 
8. Any guidelines, procedures, or policies in effect on February 11, 2015 that 

describe the detention, transport, custody, and/or care of U.S. citizens or other 
individuals by CBP and/or U.S. Border Patrol in El Centro Sector.11 

 
If any records responsive or potentially responsive to our Request have been destroyed, 

our Request includes, but is not limited to, any and all records relating or referring to the 
destruction of those records.  This includes, but is not limited to, any and all records relating or 
referring to the events leading to the destruction of those records. 

 
We request that searches of all electronic and paper/manual indices, filing systems, and 

locations for any and all records relating or referring to the subject of our Request be conducted.   
 
In addition, please search for emails relating to the subject matter of our Request.  Your 

search should include the personal email accounts of all employees and former employees who 
may have sent or received emails regarding the subject matter of this Request, as well as all 
institutional, shared, group, duty, task force, and all other joint and/or multi-user email accounts 
which may have been utilized by each such employee or former employee.  Additionally, for 
each relevant email account identified, all storage areas must be searched, including the inbox 
“folder” (and all subfolders therein), sent folder, deleted folder, and all relevant archive files. 

 
As required by the relevant case law, the agency should follow any leads it discovers 

during the conduct of its searches and should perform additional searches when said leads 
indicate that records may be located in another system.  Failure to follow clear leads is a 
violation of FOIA. 

 
We request that, in conducting its search, the agency disclose releasable records even if 

those records are available publicly through other sources outside the agency, such as the U.S. 
National Archives and Records Administration (“NARA”). 

 

                                                 
10 U.S. Border Patrol’s San Diego Sector includes Imperial Beach Station, Brown Field Station, Campo Station, San 
Clemente Station, El Cajon Station, Theodore L. Newton, Jr. and George F. Azrak (Murrieta) Station, Chula Vista 
Station, and Boulevard Station.  See U.S. Customs and Border Protection, Border Patrol Sectors, 
http://1.usa.gov/1lxpfAT (last visited June 2, 2015). 
11 U.S. Border Patrol’s El Centro Sector includes El Centro Station, Calexico Station, Riverside Station, and Indio 
Station.  See U.S. Customs and Border Protection, Border Patrol Sectors, http://1.usa.gov/1lxpfAT (last visited June 
2, 2015). 

http://1.usa.gov/1lxpfAT
http://1.usa.gov/1lxpfAT
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With respect to the form of production, see 5 U.S.C. § 552(a)(3)(B), we request that 
responsive records be provided electronically in text-searchable, static-image format (PDF), in 
the best image quality in the agency’s possession.  We further request that reasonable metadata 
be transmitted along with responsive documents, including but not limited to email attachments, 
author and recipient information, date and time stamps, and the like.  We request that any 
photographs or other visual materials responsive to our Request be released to us in their original 
or comparable forms, quality, and resolution.  For example, if a photograph was taken digitally, 
or if the agency maintains a photograph digitally, we request disclosure of the original digital 
image file, not a reduced resolution version of that image file nor a printout and scan of that 
image file.  Likewise, if a photograph was originally taken as a color photograph, we request 
disclosure of that photograph as a color image, not a black and white image. 
 

REQUEST FOR A WAIVER OR LIMITATION OF SEARCH AND REVIEW FEES 
 

The ACLU seeks a waiver of processing (search and review) fees because disclosure of 
the requested records is in the public interest, and because the ACLU qualifies as a 
“representative of the news media.”  See 5 U.S.C. § 552(a)(4)(A)(iii) (“Documents shall be 
furnished without any charge or at a charge reduced below the fees established under clause (ii) 
if disclosure of the information is in the public interest because it is likely to contribute 
significantly to public understanding of the operations or activities of the government and is not 
primarily in the commercial interest of the requester.”); 6 C.F.R. § 5.11(d)(1) (search fees shall 
not be charged “for requests by educational institutions [. . .] or representatives of the news 
media”); id. § 5.11(k)(1) (“Records responsive to a request will be furnished without charge or at 
a charge reduced below that established under paragraph (c) of this section where a component 
determines, based on all available information, that the requester has demonstrated that 
(i) disclosure of the requested information is in the public interest because it is likely to 
contribute significantly to public understanding of the operations or activities of the government; 
and (ii) disclosure of the information is not primarily in the commercial interest of the 
requester.”).  As discussed below, federal agencies routinely grant such fee waivers for FOIA 
requests made by the ACLU for these reasons. 

 
At a minimum, should a total fee waiver be denied, “fees should be limited to reasonable 

standard charges for document duplication” because the ACLU is a “representative of the news 
media” and the records are not sought for commercial use.  5 U.S.C. § 552(a)(4)(A)(ii)(II). 

 
A. Release of the requested records is in the public interest. 
The records requested will contribute significantly to public understanding of the 

government’s operations or activities.  Under 6 C.F.R. § 5.11(k)(2), the following factors are to 
be considered in determining whether a disclosure is in the public interest: (i) whether the subject 
of the requested records concerns “the operations or activities of the government”; (ii) whether 
the disclosure is “likely to contribute” to an understanding of government operations or 
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activities; (iii) whether disclosure of the requested information will contribute to “public 
understanding,” that is, “the understanding of a reasonably broad audience of persons interested 
in the subject”; and (iv) whether disclosure is likely to contribute “significantly” to public 
understanding of government operations or activities.  See 6 C.F.R. § 5.11(k)(2)(i)–(iv).  Each of 
these requirements is satisfied here. 

 
First, the records requested pertain directly to the operations and activities of the federal 

government (specifically, U.S. Border Patrol’s interior enforcement operations). 
 
Second, this Request is “likely to contribute” to an understanding of government 

operations or activities, specifically by helping the public understand: (1) how individuals, 
including U.S. citizens, are treated when encountering or being apprehended or detained by CBP 
or the U.S. Border Patrol, (2) whether such treatment comports with the U.S. Constitution and 
other federal laws, and (3) whether CBP personnel and/or contractors are properly investigated 
and held accountable when they fail to respect those laws. 

 
Third, disclosure of the requested information will contribute to “the understanding of a 

reasonably broad audience of persons interested in the subject” of the treatment of individuals, 
including U.S. citizens, subjected to U.S. Border Patrol’s interior enforcement operations.  
Among other things, the ACLU intends to publish responsive records and analyze specific 
documents to raise public awareness of Border Patrol roving patrols, generally. 

 
Finally, disclosure will contribute “significantly” to the public’s understanding of CBP 

and U.S. Border Patrol interior enforcement operations, including these agencies’ treatment of 
U.S. citizens stopped and held in their custody.  Significant and sustained public and media 
attention has focused on rights abuses perpetuated by U.S. Border Patrol agents in the interior of 
the United States, yet much remains unknown about this critical human rights issue. 

 
The ACLU has thus established, “with reasonable specificity[,] that its request pertains to 

operations of the government,” and “the informative value of a request depends not on there 
being certainty of what the documents will reveal, but rather on the requesting party having 
explained with reasonable specificity how those documents would increase public knowledge of 
the functions of the government.”  Citizens for Responsibility and Ethics in Washington v. 
Department of Health and Human Services, 481 F. Supp. 2d 99, 107–109 (D.D.C. 2006). 

 
B. Disclosure of the information requested is not in the ACLU’s commercial 

interest. 
Disclosure of the information requested is not in the ACLU’s commercial interest.  Any 

information obtained as a result of this FOIA request will be made available to the public at no 
cost. 
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C. The ACLU qualifies as a representative of the news media. 
The ACLU meets the statutory and regulatory definitions of a “representative of the news 

media” because it is an “entity that gathers information of potential interest to a segment of the 
public, uses its editorial skills to turn the raw materials into a distinct work, and distributes that 
work to an audience.”  5 U.S.C. § 552(a)(4)(ii)(II); see also, e.g., National Security Archive v. 
Department of Defense, 880 F.2d 1381, 1387 (D.C. Cir. 1989).  The ACLU is a “representative 
of the news media” for the same reasons that it is “primarily engaged in the dissemination of 
information.”  See Electronic Privacy Information Center v. Department of Defense, 241 F. 
Supp. 2d 5, 10–15 (D.D.C. 2003) (finding non-profit public interest group that disseminated an 
electronic newsletter and published books was a “representative of the news media” for FOIA 
purposes); ACLU v. Department of Justice, 321 F. Supp. 2d 24, 30 n.5 (D.D.C. 2004) (finding 
non-profit public interest group to be “primarily engaged in disseminating information”).12  
Various federal courts have held that the ACLU is a “representative of the news media.”  See, 
e.g., Service Women’s Action Network v. Department of Defense, 888 F. Supp. 2d 282, 287–88 
(D. Conn. 2012); American Civil Liberties Union of Washington v. Department of Justice, No. 
C09–0642RSL, 2011 WL 887731, at *10 (W.D. Wash. Mar. 10, 2011) (finding ACLU of 
Washington to be a “representative of the news media”), reconsidered in part on other grounds, 
2011 WL 1900140 (W.D. Wash. May 19, 2011). 
 

For the foregoing reasons, a fee waiver or limitation should be granted.  A fee waiver 
would also fulfill Congress’s legislative intent in amending FOIA, namely to ensure that the Act 
is liberally construed in favor of granting waivers for noncommercial requesters and to effectuate 
disclosure of documents of public importance.  See Judicial Watch Inc. v. Rossotti, 326 F.3d 
                                                 
12 On account of these factors, fees associated with responding to FOIA requests are regularly waived for the ACLU. 
For example, in May 2012, the Bureau of Prisons granted a fee waiver to the ACLU for a FOIA request seeking 
documents concerning isolated confinement of prisoners in BOP custody.  In March 2012, the Department of Justice 
Criminal Division granted a fee waiver to the ACLU for a FOIA request seeking records about the government’s 
access to the contents of individuals’ private electronic communications.  In June 2011, the National Security 
Division of the Department of Justice granted a fee waiver to the ACLU with respect to a request for documents 
relating to the interpretation and implementation of a section of the PATRIOT Act.  In October 2010, the 
Department of the Navy granted a fee waiver to the ACLU with respect to a request for documents regarding the 
deaths of detainees in U.S. custody.  In January 2009, the CIA granted a fee waiver with respect to the same request.  
In March 2009, the State Department granted a fee waiver to the ACLU with regard to a FOIA request submitted in 
December 2008.  The Department of Justice granted a fee waiver to the ACLU with regard to the same FOIA 
request.  In November 2006, the Department of Health and Human Services granted a fee waiver to the ACLU with 
regard to a FOIA request submitted in November of 2006.  In May 2005, the U.S. Department of Commerce granted 
a fee waiver to the ACLU with respect to its request for information regarding the radio-frequency identification 
chips in United States passports.  In March 2005, the Department of State granted a fee waiver to the ACLU with 
regard to a request regarding the use of immigration laws to exclude prominent non-citizen scholars and intellectuals 
from the country because of their political views, statements, or associations.  In addition, the Department of 
Defense did not charge the ACLU fees associated with FOIA requests submitted by the ACLU in April 2007, June 
2006, February 2006, and October 2003.  The Department of Justice did not charge the ACLU fees associated with 
FOIA requests submitted by the ACLU in November 2007, December 2005, and December 2004.  Finally, three 
separate agencies—the Federal Bureau of Investigation, the Office of Intelligence Policy and Review, and the Office 
of Information and Privacy in the Department of Justice—did not charge the ACLU fees associated with a FOIA 
request submitted by the ACLU in August 2002. 
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1309, 1312 (D.C. Cir. 2003) (“Congress amended FOIA to ensure that it be liberally construed in 
favor of waivers for noncommercial requesters.” (internal quotation marks and citation omitted)); 
OPEN Government Act of 2007, Pub. L. No. 110-175, § 2, 121 Stat. 2524 (finding that 
“disclosure, not secrecy, is the dominant objective of the Act,” quoting Department of Air Force 
v. Rose, 425 U.S. 352, 361 (1976)). 

 
Should a total waiver be denied, fees should be “limited to reasonable standard charges 

for document duplication.”  5 U.S.C. § 552(a)(4)(A)(ii)(II).  In the event a fee waiver or 
reduction of costs is denied, please notify us in advance if the anticipated costs associated with 
this Request exceed $100.00. 

*** 
Pursuant to the applicable statute and regulations, we expect your reply to this Request 

within twenty (20) days, as required under 5 U.S.C. § 552(a)(6)(A)(i).  If the Request is denied in 
whole or in part, we ask that you justify all withholdings by reference to specific exemptions to 
the FOIA.  We also ask that you release all segregable portions of otherwise exempt material. 

 
We reserve the right to appeal a decision to withhold any information or deny a waiver of 

fees.   
 

Please furnish the requested records to:  
 

ACLU of San Diego & Imperial Counties 
c/o Mitra Ebadolahi, Staff Attorney 
P.O. Box 87131 
San Diego, CA 92138-7131 
mebadolahi@aclusandiego.org  

 
 Should you need to communicate with the ACLU regarding this Request, please contact 
us by email at the address above, or by phone at the number listed below.  Thank you in advance 
for your prompt assistance. 

 
Sincerely, 

 
        
 
 

Mitra Ebadolahi 
Staff Attorney 
ACLU of San Diego & Imperial Counties 
619.398.4187 

mailto:mebadolahi@aclusandiego.org


 
 
 
 
 

Exhibit A 





 
 
 
 
 

Exhibit B 



 

April 1, 2015 
 
 
 
U.S. Customs & Border Protection 
Assistant Chief Counsel (San Diego) 
2411 Boswell Road 
Chula Vista, CA 91914-3519 
via Facsimile to (619) 216-4035 and by Federal Express Overnight 
 
Re: Notice of obligation to preserve potential evidence concerning stop and detention of 

Stella Bonin on February 11, 2015 by U.S. Customs and Border Protection officers 
and/or U.S. Border Patrol agents. 

 
To Whom This May Concern: 
 

I represent Stella Bonin, a U.S. citizen whom U.S. Border Patrol agents subjected to a roving 

patrol stop on February 11, 2015 near the Descanso exit on Interstate 8 West.  The agents 

questioned Ms. Bonin extensively and then directed her to the Campo Border Patrol Station, where 

they detained her further and searched her vehicle without her consent.  

We are writing to inform you of U.S. Customs and Border Protection (“CBP”)’s obligation 

to preserve and maintain all recordings, documents and any other information that may be relevant 

to Ms. Bonin’s stop and detention, including video recordings captured by aerial and closed-circuit 

cameras at or near the Campo Border Patrol Station on or around February 11, 2015.   

Federal law requires the preservation of all relevant evidence.  See Lewis v. Ryan, 261 F.R.D. 

513, 518 (S.D. Cal. 2009) (“Once the duty to preserve attaches, a party must ‘suspend any existing 

policies related to deleting or destroying files and preserve all relevant documents related to the 

litigation.’”) (quoting In re Napster, Inc. Copyright Litig., 462 F.Supp.2d 1060, 1070 (N.D. Cal. 2006)).1    

                                                 
1 Moreover, “The common law imposes the obligation to preserve evidence from the moment that litigation is 
reasonably anticipated.  For example, in [one case], the defendant’s duty arose no later than the date when plaintiff’s 
counsel, prior to filing the complaint, asked the defendant by letter to preserve relevant evidence.  However, a future 
litigant is not required to make such a request, and a failure to do so does not vitiate the independent obligation of an 
adverse party to preserve such information if the adverse party knows or should know of impending litigation.”  Apple 
Inc. v. Samsung Electronics Co., 881 F. Supp. 2d 1132, 1136–37 (N.D. Cal. 2012) (citing cases). 
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This obligation prohibits CBP and its sub-agencies (including U.S. Border Patrol) from 

destroying, concealing, or altering any paper, video, or electronic files, or any other data captured, 

generated by and/or stored on its computers and storage media, or any other data, including audio 

or video recordings (whether stored on any computer or other media), that refer or relate to the 

incident described above.  

Information that CBP and/or U.S. Border Patrol are obligated to maintain includes, but is 

not limited to:  video recordings derived from closed-circuit cameras located at the relevant Border 

Patrol station(s); reports and communications concerning the incident described above; and 

documents reflecting policies and practices concerning Border Patrol activity on Interstate 8 in 

California.  

In addition to hard copy information, you have an obligation to preserve electronically 

stored information (“ESI”) from computer systems, removable devices and other items in the 

possession and control of CBP and/or U.S. Border Patrol.  This includes, but is not limited to, 

potentially relevant information electronically, magnetically, optically, or otherwise stored as:  

• Digital communications (e.g., e-mail, text messages, voice mail, instant messages, Tweets); 
• Word processed documents (e.g., Word or WordPerfect documents and drafts); 
• Image and facsimile files (e.g., .PDF, .TIFF, .JPG, .GIF, .PNG images); 
• Sound recordings (e.g., .WAV and .MP3 files); 
• Video and animation files (e.g., .AVI, .MPG and .MOV files); 
• Intranet systems (e.g., Aegis); 
• Databases (e.g., Access, Oracle, SQL Server data, SAP); 
• Online access data (e.g., temporary Internet files, history, cookies); and 
• Backup and archival files (e.g., Zip, .GHO) 
 

Depending on the nature of your files, computers and computer systems, the acts described 

in this letter may not be sufficient to fulfill CBP’s duty to preserve evidence.  ESI resides not only in 

areas of electronic, magnetic and optical storage media reasonably accessible to you, but also in areas 

you may deem not reasonably accessible.  See, e.g., AAB Joint Venture v. United States, 75 Fed. Cl. 432, 

440 (Fed. Cl. 2007) (“[T]he Court cannot relieve Defendant of its duty to produce those documents 

merely because Defendant has chosen a means to preserve the evidence which makes ultimate 

production of relevant documents expensive.”).  
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CBP is further on notice to place a litigation hold on any person who may have relevant 

information, including but not limited to the categories of documentary evidence and ESI described 

above, pertaining to this matter. 

Thank you for your prompt attention to this matter. 

Sincerely, 

 
Mitra Ebadolahi 
Border Litigation Project Staff Attorney 
American Civil Liberties Union of 

San Diego & Imperial Counties 
Direct: 619.398.4187 
Email: mebadolahi@aclusandiego.org  

 
 
cc:  Chief Counsel, Scott K. Falk (by FedEx Overnight) 

Deputy Assistant Chief Counsel (San Diego) (by fax/FedEx Overnight) 
 

mailto:mebadolahi@aclusandiego.org
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April 1, 2015 
 
 
 
U.S. Customs & Border Protection 
Deputy Assistant Chief Counsel (San Diego) 
610 West Ash Street, Suite 1200 
San Diego, CA 92101-3213 
via Facsimile to (619) 645-6644 and by Federal Express Overnight 
 
Re: Notice of obligation to preserve potential evidence concerning stop and detention of 

Stella Bonin on February 11, 2015 by U.S. Customs and Border Protection officers 
and/or U.S. Border Patrol agents. 

 
To Whom This May Concern: 
 

I represent Stella Bonin, a U.S. citizen whom U.S. Border Patrol agents subjected to a roving 

patrol stop on February 11, 2015 near the Descanso exit on Interstate 8 West.  The agents 

questioned Ms. Bonin extensively and then directed her to the Campo Border Patrol Station, where 

they detained her further and searched her vehicle without her consent.  

We are writing to inform you of U.S. Customs and Border Protection (“CBP”)’s obligation 

to preserve and maintain all recordings, documents and any other information that may be relevant 

to Ms. Bonin’s stop and detention, including video recordings captured by aerial and closed-circuit 

cameras at or near the Campo Border Patrol Station on or around February 11, 2015.   

Federal law requires the preservation of all relevant evidence.  See Lewis v. Ryan, 261 F.R.D. 

513, 518 (S.D. Cal. 2009) (“Once the duty to preserve attaches, a party must ‘suspend any existing 

policies related to deleting or destroying files and preserve all relevant documents related to the 

litigation.’”) (quoting In re Napster, Inc. Copyright Litig., 462 F.Supp.2d 1060, 1070 (N.D. Cal. 2006)).1    

                                                 
1 Moreover, “The common law imposes the obligation to preserve evidence from the moment that litigation is 
reasonably anticipated.  For example, in [one case], the defendant’s duty arose no later than the date when plaintiff’s 
counsel, prior to filing the complaint, asked the defendant by letter to preserve relevant evidence.  However, a future 
litigant is not required to make such a request, and a failure to do so does not vitiate the independent obligation of an 
adverse party to preserve such information if the adverse party knows or should know of impending litigation.”  Apple 
Inc. v. Samsung Electronics Co., 881 F. Supp. 2d 1132, 1136–37 (N.D. Cal. 2012) (citing cases). 
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This obligation prohibits CBP and its sub-agencies (including U.S. Border Patrol) from 

destroying, concealing, or altering any paper, video, or electronic files, or any other data captured, 

generated by and/or stored on its computers and storage media, or any other data, including audio 

or video recordings (whether stored on any computer or other media), that refer or relate to the 

incident described above.  

Information that CBP and/or U.S. Border Patrol are obligated to maintain includes, but is 

not limited to:  video recordings derived from closed-circuit cameras located at the relevant Border 

Patrol station(s); reports and communications concerning the incident described above; and 

documents reflecting policies and practices concerning Border Patrol activity on Interstate 8 in 

California.  

In addition to hard copy information, you have an obligation to preserve electronically 

stored information (“ESI”) from computer systems, removable devices and other items in the 

possession and control of CBP and/or U.S. Border Patrol.  This includes, but is not limited to, 

potentially relevant information electronically, magnetically, optically, or otherwise stored as:  

• Digital communications (e.g., e-mail, text messages, voice mail, instant messages, Tweets); 
• Word processed documents (e.g., Word or WordPerfect documents and drafts); 
• Image and facsimile files (e.g., .PDF, .TIFF, .JPG, .GIF, .PNG images); 
• Sound recordings (e.g., .WAV and .MP3 files); 
• Video and animation files (e.g., .AVI, .MPG and .MOV files); 
• Intranet systems (e.g., Aegis); 
• Databases (e.g., Access, Oracle, SQL Server data, SAP); 
• Online access data (e.g., temporary Internet files, history, cookies); and 
• Backup and archival files (e.g., Zip, .GHO) 
 

Depending on the nature of your files, computers and computer systems, the acts described 

in this letter may not be sufficient to fulfill CBP’s duty to preserve evidence.  ESI resides not only in 

areas of electronic, magnetic and optical storage media reasonably accessible to you, but also in areas 

you may deem not reasonably accessible.  See, e.g., AAB Joint Venture v. United States, 75 Fed. Cl. 432, 

440 (Fed. Cl. 2007) (“[T]he Court cannot relieve Defendant of its duty to produce those documents 

merely because Defendant has chosen a means to preserve the evidence which makes ultimate 

production of relevant documents expensive.”).  
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CBP is further on notice to place a litigation hold on any person who may have relevant 

information, including but not limited to the categories of documentary evidence and ESI described 

above, pertaining to this matter. 

Thank you for your prompt attention to this matter. 

Sincerely, 

 
Mitra Ebadolahi 
Border Litigation Project Staff Attorney 
American Civil Liberties Union of 

San Diego & Imperial Counties 
Direct: 619.398.4187 
Email: mebadolahi@aclusandiego.org  

 
 
cc:  Chief Counsel, Scott K. Falk (by FedEx Overnight) 

Assistant Chief Counsel (San Diego/Chula Vista) (by fax/Federal Express Overnight) 
 

mailto:mebadolahi@aclusandiego.org
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