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IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

BROWNSVILLE DIVISION 
 

 
DIGNA O. QUEZADA CUEVAS   § 
       § 
 Plaintiff,     §  
       § 
v.       § Civil Action No. 1:14-cv-00133 
       § 
       § 
BORDER PATROL AGENT    § 
PHILIP WESTERMAN AND    § 
UNITED STATES OF AMERICA   § 
       §   

Defendants.     § 
 
 

DEFENDANT UNITED STATES OF AMERICA’S ANSWER TO PLAINTIFF’S 
SECOND AMENDED COMPLAINT 

 
The United States of America (hereinafter “United States”), Defendant, respectfully 

presents this Answer to the Plaintiff’s Second Amended Complaint (hereinafter “Second 

Amended Complaint”). 

JURISDICTION AND VENUE 

1. Legal conclusions and statements of jurisdiction do not require a response; to the extent 

this paragraph contains factual allegations, denies. 

2. Statements of venue do not require a response; to the extent this paragraph contains 

factual allegations, denies. 

3. Admits 

4. Admits 

PARTIES 

5. Admits 
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6. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies. 

7. The allegations in this paragraph set forth Plaintiff’s plans for service of process and 

as such constitute conclusions of law requiring no answer. 

STATEMENT OF FACTS 

8. Admits 

9. Admits that Plaintiff entered the United States without inspection; denies that 

Plaintiff entered the United States on April 17, 2013. 

10. Admits that Plaintiff was stopped and detained by U.S. Border Patrol at the Falfurrias, 

Texas Border Patrol Checkpoint on April 17, 2013. The United States does not admit 

that was the “same day” Plaintiff entered the United States without inspection.  

11. Admits 

12. Admits 

13. Admits 

14. Lacks sufficient information to form a belief as to the truth or falsity of the allegations 

and, accordingly, denies. 

15. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies. 

16. Denies 

17. Lacks sufficient information to form a belief as to the truth or falsity of the allegations 

and, accordingly, denies. 

18. Lacks sufficient information to form a belief as to the truth or falsity of the allegations 

and, accordingly, denies. 
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19. Lacks sufficient information to form a belief as to the truth or falsity of the allegations 

and, accordingly, denies. 

20. Lacks sufficient information to form a belief as to the truth or falsity of the allegations 

and, accordingly, denies. 

21. Denies 

22. Admits that a policy known as the Interim Guidelines for the Custody of Injured 

Subjects was in effect at the time of the incident in question. Denies Plaintiff’s 

characterization of the policy. 

23. Denies 

24. Admits 

25. Denies 

26. Denies 

27. Admits 

28. Denies as the allegations contained in this paragraph are intertwined with opinion and 

argument; admits that there was a chair located in the room next to the hospital bed. 

29. Denies 

30. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies. 

31. Admits 

32. Denies 

33. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies. 

Case 1:14-cv-00133   Document 64   Filed in TXSD on 11/25/16   Page 3 of 11



Page 4 of 11 
 

34. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies 

35. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies. 

36. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies.   

37. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies. 

38. Lacks sufficient information to form a belief as to the truth or falsity of the allegations 

and, accordingly, denies.  According to CBP records, Agent Westerman received no 

discipline on September 24, 2012.  Should plaintiff provide a more specific description 

of what she is referring, the United States may amend this response accordingly; 

otherwise, it denies the allegations contained in this paragraph. 

39. Lacks sufficient information to form a belief as to the truth or falsity of the allegations 

and, accordingly, denies.  Should plaintiff provide a more specific description of what 

she is referring (i.e. the identity of the supervisor and/or the document from which the 

text is taken), the United States may amend this response accordingly; otherwise, it 

denies the allegations contained in this paragraph. 

40. Admits 

41. Admits 

42. Denies 

43. Denies 
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44. Admits Agent May left the room on two occasions; denies all other allegations stated 

or implied. 

45. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies. 

46. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies.   

47. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies. 

48. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies. 

49. Denies 

50. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies. 

51. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies. 

52. Denies 

53. Admits that Agent Westerman suggested that Agent May leave before him; denies all 

other averments. 

54. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies. 

55. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies. 

56. Denies 
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57. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies. 

58. Denies 

59. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies. 

60. Lacks sufficient information to form a belief as to the truth or falsity of the 

allegations and, accordingly, denies. 

61. Admits that Plaintiff was removed from the United States. Denies that an 

investigation was not completed. 

62. Denies. 

CAUSES OF ACTION 

BIVENS/CONSTITUTIONAL TORTS. 

63. The allegations in this paragraph are against Philip Westerman in his individual 

capacity and not the United States.  To the extent the allegations require a response, 

denies. 

64. The allegations in this paragraph are against Philip Westerman in his individual 

capacity and not the United States.  To the extent the allegations require a response, 

denies. 

FEDERAL TORT CLAIMS ACT – AGENT WESTERMAN 

65. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 

66. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 
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67. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 

68. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 

69. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 

70. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 

71. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 

72. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 

73. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 

74. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 

FEDERAL TORT CLAIMS ACT – NEGLIGENCE BY MAY AND OTHERS 

75. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 

76. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 

77. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 
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78. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 

79. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 

80. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 

81. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 

82. The allegations in this paragraph have been dismissed by the Court (Docket No. 63).  

To the extent the allegations in this paragraph have not been dismissed, denies. 

83. Denies. 

84. Denies. 

85. Denies. 

86. Denies. 

DEMAND FOR JURY 

87. Plaintiff’s demand for a jury pertains to the claims against Philip Westerman in his 

individual capacity and not the United States. Further demands for relief do not 

require a response; to the extent these paragraphs contain factual allegations, denies. 

PRAYER FOR RELIEF 

As for paragraphs labeled "A," "B," and "C," following paragraph 87 of the Second 

Amended Complaint, under the heading "PRAYER FOR RELIEF," paragraph “A” 

pertains to the claims against Philip Westerman in his individual capacity and not the 
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United States. Further, demands for relief do not require a response; to the extent these 

paragraphs contain factual allegations, denies. 

AFFIRMATIVE DEFENSES 

First Defense 

 The United States asserts the defenses of proportionate responsibility as set forth in Tex. 

Civ. Prac. & Rem. Code §§ 33.001 et seq, and contribution as set forth in Tex. Civ. Prac. & Rem. 

Code §§ 33.011 et seq. 

Second Defense 

 The Plaintiff’s recovery, if any, is limited to the amount stated in her administrative 

claim. 28 U.S.C. § 2675(b). 

Third Defense 

 As a separate and complete defense hereto, and waiving none of the above, the United 

States alleges the injuries, if any, suffered by the Plaintiff were not caused by carelessness or 

negligence on the part of the United States, its agents, servants, or employees, but was caused in       

whole or in part, or was contributed to, by the negligence, carelessness, fault, disregard or want 

of care of the Plaintiff. 

Fourth Defense 

 The alleged injuries and damages in Plaintiff’s Second Amended Complaint were not 

proximately caused by the negligent or wrongful act or omission of an employee of the United 

States acting within the scope of his or her employment.  The United States is not liable for any 

pre-existing, intervening, or superseding occurrences which caused, compounded or created 

Plaintiff’s injuries. 
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Fifth Defense 

 The United States asserts its entitlement to any allowable credits or offsets against a 

judgment, if any, in favor of Plaintiff. 

Sixth Defense 

 The United States asserts that any negligence alleged by Plaintiff against the United 

States is within the discretion of the United States and its employees, and as such, the United 

States is not liable under any theories of negligence alleged by Plaintiff. 

 
Respectfully Submitted, 

 
       KENNETH MAGIDSON 
       United States Attorney 
 
 
            By: /s/Nancy L. Masso 
       NANCY L.  MASSO 
       Assistant United States Attorney 
       Southern District of Texas 
       600 East Harrison Street, Room 201 
       Brownsville, Texas 78520 

956-983-6014(Phone) 
956-548-2775 (Facsimile) 
Nancy.Masso@usdoj.gov (Email) 
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CERTIFICATE OF SERVICE 
 
I, Nancy L. Masso, Assistant United States Attorney for the Southern District of Texas, 

hereby certify that on November 25, 2016, I electronically filed the foregoing Defendant United 

States of America’s Answer to Plaintiff’s Second Amended Complaint using the ECF system 

which will send notification to all counsel of record and was sent to the following in the manner so 

stated. 

Javier Maldonado 
Law Office of Javier N. Maldonado 
Attorney at Law 
8918 Tesoro Drive, Suite 575 
San Antonio, TX  78217 
Jmaldonado.law@gmail.com 
 
 
Victor Rodriguez        
Colvin, Chaney, Saenz & Rodriguez, L.L.P. 
323 West Cano, Suite 100 
Edinburg, TX  78539 
v.rodriguez@rcclaw.com 
 

By:  s/Nancy L. Masso   
       NANCY L. MASSO  

Assistant United States Attorney 
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