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IN THE UNITED STATES DISTRICT COURT

I

DISTRICT OF ARIZONA

9

ASHLEY CERVANTES, a single woman,

NO, 4:16-CV-00334-CKJ

10

Plaintiff,

l1

DEFENDANT PATRICK F.
MARTINEZ'S MOTION FOR
SUMMARY JUDGMENT

12

VS.

13

LINITED STATES OF AMERICA;
TINITED STATES CUSTOMS AND
BORDER PROTECTION AGENT
SHALEKA LEGGETT and "JOHN DOE"
LEGGETT; IINKNOWN LINITED
STATES CUSTOMS AND BORDER
PROTECTION AGENTS; HOLY CROSS
HOSPITAL, INC. ; ASCENSION
ARIZONA, INC.; PATRICK F.
MARTINEZ AND "JANE DOE"
MARTINEZ; JOHN DOES 1-5; JANE
DOES I-S;XYZ CORPORATIONS 1-5;
ABC PARTNERSHIPS 1.5,

t4
15

t6
t7
18

I9
20

(Assigned to the Honorable Cíndy
Jorgenson)

(Oral Argument Requested)

2T

22

Defendants.

23

Defendant Patrick F. Martinez,M.D. ("Dr. Mafünez"), through his counsel, requests

24

the court to grant summary judgment to him on the plaintiff s claims. The plaintif?s Bivens

25

claim against Dr. Martinez is based on an allegedly improper medical examination. The

26

plaintiff, however, cannot pursue a Bivens claim against Dr. Martinez because: (1) her
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1

claim focuses on conduct that falls within the scope of state tort law; and (2) Dr. Martinez

2

was a privately employed medical doctor who was not acting under color of federal law.

J

Under these circumstances, a plaintiff cannot pursue a Bívens

4

therefore, is entitled to summary judgment pürsuant to Rule 56 of the Federal Rules of Civil

5

Procedure.

6

I.

claim. Dr. Martinez,

Factual and Procedural Background

7

Plaintiff was stopped by an agent of U.S. Customs and Border Patrol when the

8

plaintiff re-entered the United State from Nogales, Sonora, Mexico on October 18, 2014.

9

(Deposition of Plaintiff, Exhibit 1, pp. 2t:20-25 13) The CBP agent accused the plaintiff of

drugs. Another CPB agent took the plaintiff to Holy Cross Hospital

10

possessing illegal

11

where the plaintiff agreed to an x-ray to check for the presence of

t2

39:2-42:18; pp. 174:10-175:5) The plaintiff did not undergo an x-ray. Dr. Martinez instead

13

performed a vaginal and rectal

t4

testified that she never consented to the vaginal and rectal examination whereas Dr.

15

Martinez has affirmed that the plaintiff agreed to the examination. (Exhibit 1, pp. 172:24'

I6

173:

T7

il.

18

drugs. (Exhibit

exam. (Affidavit of Dr. Martinez, Exhibit 2)

1, pp.

The plaintiff

10) This issue of fact, however, has no bearing on this Motion for Summary Judgment.

Plaintiff Cann

Prrrsue a Bivens Claim

T)r. Martinez.

The plaintiff seeks to hold Dr. Martinez liable for the allegedly improper medical

L9

examination under the United States Supreme Court's holding in Bívens v.

20

Fed.NarcoticsAgents,403 U.S.388,91 S. Ct. 1999(1971). TheBívensCourtheldforthe

2l

first time that the Fourth Amendment implicitly authorizes a court to order federal agents to

22

pay damages to a person injured by the agents' violation of the Fourth Amendment.

,S¿.r

Unknown

23

Bivens claims, however, are limited to particular fact patterns, which are not

24

applicable to the case before this court. In 2001, the Court noted that in the 30 years since

25

ooextended
its holding only twice, to provide an otherwise
Bivens was decided, the Court had

26

nonexistent cause

of

action against indívídual fficers alleged
2

to

have acted
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I

unconstitutionally, or to provide a cause of action for a plaintiff who lacked any ølternatíve

2

remedy for harms caused by an individual officer's unconstitutional conduçt." Correctional

J

Servíces Corp. v. Malesko, 534 U.S. 61, 70,

4

original). o''Where such circumstances are not presento we have consistently rejected

5

invitations to extend Bivens..." Id.

6

I22 S.Ct. 515, 521 (2001)

(emphasis in

The Court reaffirmed this principle as recently as 2012 in Mínnecí v. Pollard, 565

7

U.S. 118, 132 S.Ct.617 (2012) inwhichthecourtreviewedseveralcasesinwhichithad

I

held that a Bívens claim did not exist due to the availability of a remedy. Minnecí,565 U.S.

9

at 124-25, 132 S.Ct. at 622-23 (Correctíonal Services Corp. v. Malesko, 534 U.S. 61,70,

10

122 S.Ct. 515, 521 (2001) (prisoner did not have a Bívens claim against a private

1l

corporation that managed a federal prison dismissed because prisoner had the ability to

I2

bring a state tort law claim for damages and did not lack effective remedies); Schweíker

13

Chílíclqt, 487 U.S. 412, 414, 425, 108 S.Ct. 2460 (1988) (recipients

t4

disability benefits who claimed that benefits had been denied in violation of the Fifth

15

Amendment had no Bivens claim because there is an elaborate administrative scheme that

r6

provides a meaningful alternative remedy); Bush v. Lucas, 462 U.5.367,378, 103 S.Ct.

I7

2404 (1983) (federal employee had no Bívens claim for dismissal allegedly in violation

18

the First Amendment because congressionally created federal civil service procedures

t9

provided meaningful redress)).

v.

of Social Security

of

20

A.

2I

The essence of a Bivens claim is that it provides a plaintiff "in search of a remedyo'

22

with a claim when one would not otherwise be available. Before Bivens, a party allegedly

23

injured by a violation of the Fourth Amendment by federal agents had no claim under

24

federal

25

though the Amendment did not refer to any such claim because the plaintiff had no other

26

remedy available to him. The availability of a remedy

A Bivens claims does not exist when

adeouate state-tort remedv exists.

law. Thus, the Court held that the Fourth Amendment

a

J

-

supported the claim even

such as a state law tort claim

-

has
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I

consistently led federal courts to hold that the plaintiff cannot pursue a Bívens claim.

2

e.g. Mínneciv. Pollard,565 U.S.

J

516. Correctional Servíces Corp. v. Malesko, 534 U.S. 6I,62,1229.Ct.515, 516.

See,

ll8, 132 S.Ct.617 (2012); Malesko at.62, l22S.Ct.

at

4

In Minneci v. Pollard, the Court continued its narrow interpretation of Bívens claims

5

and again declined to recognize a Bivens action because a state law remedy existed.

6

Plaintiff Pollard was a prisoner at a federal facility operated by a private corrections

7

corporation. 132 S.Ct. at 620. Pollard alleged that several of the employees of the private

8

corrections corporation, including members

9

adequate medical care, thereby violating the Eight Amendment's prohibition againstoocruel

10

of the medical staff, had deprived him of

and unusual punishment." Id.

1l

The Court rejected the plaintiffs claim "primarily" because his claim "focuse[d]

T2

upon a kind of conduct that typically falls within the scope of traditional state tort law."

13

Minnecí,565 U.S. at 125, 132 S.Ct. at

T4

was capable of protecting the constitutional interests at stake. Id. at 619. The Court noted

15

that o.where

t6

tort law (such as the conduct involving improper medical care at issue here), the prisoner

I7

must seek a remedy under state tort

623.

The Court further held that a state law claim

... conduct is of a kind that typically falls within the scope of traditional

law."

565 U.S.

at.l3l,

state

132 S.Ct . at 626,

l8

B.

T9

The plaintiff had a remedy under Arizona law for her alleged injuries and damages.

20

The plaintiff could have brought a "medical malpractice action" in state court, which is

2t

defined as:

22
23

24
25

26

The plaintiff had a state law remedy for her alleged iniuries.

[A]n action for injury or death against a licensed h
provider based upon such provider's alleged negligence,
misconduct. effors or omissions, or breach of contract in the
rendering of health care" medical seryices, nursing services or
other health-related services for the rendering of such health
care, medical services, nursing services or other hcalth-related
services, wilhout express or implied consent ...
4
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1

A.R.S. $ 12-561(2) (Emphasis added.) Dr. Martinezis a licensed healthcare provider who

2

examined the plaintiff in the emergency department of Holy Cross Hospital. (Exhibit 2)

a

J

Dr. Martinez's interactions with the plaintiff were squarely within the terms of the statute;

4

he rendered "health care" or oomedical services" or "other health-related services" when he

5

performed the examination at issue. The plaintiff admits that she consented to undergo an

6

x-ray and thus agreed some form of medical treatmet or medical services. (Exhibit 1, pp.

7

39:2-42:1 8; pp.

8

17

4:10-1 75 :5)

Thus, the plaintiff clearly had a remedy under Arizona

law. In Cørter v. The Paín

9

Center of Arizona, Inc., 239 Ariz. 164, 367 P.3d 68 (App. 2016), the Arizona Court of

10

Appeals summarized Arizona law regarding informed consent and medical battery claims.

11

The court specifically noted that Arizona law provides allows a plaintiff to pursue a medical

l2

battery claim when a physician performs a procedure without the patient's consent or when

13

a physician fails to operate within the limits of the patient's consent. 239 Ariz. at 166, 367

t4

P.3d 70 llfl

15

whether the plaintiff consented to an x-ray only as she alleges or whether she agreed to the

T6

vaginal and rectal examination as Dr. Martinezhas affirmed. The existence of the remedy

l7

under state law precludes a Bivens claim.

7-8.

Thus, the plaintiff had an available remedy under Arizona law regardless

of

18

t9

C.

Dr. Martinez is a private person who acted in a private capacity, which
also precludes a Bivens claim.

20

2t

The purpose of the holding in Bívezs is to deter individual federal officers from

22

committing constitutional violations. Malesko,534 U.S. at 62, 122 S.Ct. at 516 (emphasis

23

added). In both cases in which the core holding of Bivens was extended, Davis v. Passman,

24

442U.5.228,99 S.Ct.2364 (1979) and Carlson v. Green,446 U.S. 14, 100 S.Ct. 1468

25

(1980), the Court recognized that

26

officers who are found to have abused their constitutional authority. 534 U.S. at 67, I22

it

applies in very limited circumstances against federal

5
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I

S.Ct. at 520-21. Since then, the Court has ooconsistently refused to extend Bivens liability to

2

any new context or new category of defendants." Id. at 68, 122 S.Ct. at 521 (emphasis

J

added).

In both Minnecí

4

and Malesko, supre, the

private employment status of the defendants

5

in question was integral to the Court's decisions. The Minneci court focused largely on the

6

prison personnel's employment by a private firm, stating that "for present purposes that fact

7

-

I

explained the signifioance of the prison personnel's private employment status by citing

9

Malesko, supra.

of employment status - makes a critical difference." 132 S.Ct. at 623. The Mínneci Covrt

a

Id.

The Malesko Court declined to imply a Bivens action where, like

prisoner's Eighth Amendment-based suit was brought against

l0

Minneci,

11

corporation managing a federal prison. 534 U.S. 61.

t2

The Malesko Court found the employment status of the prison

a private
personnel

l3

distinguished the case from Carlson v. Green,446 U.S. 14, 100 S.Ct. 1468 (1980). In

t4

Carlson, a federal prisoner sought damages from personnel employed by the governmento

15

where in contrast, the individuals in Malesko were privately employed. 132 S.Ct. at 623

t6

(citing 446 U.S. at 25, 100 S.Ct. 1468). As the Minnecí court explained in contrasting the

l7

two cases, oothe potential existence of an adequate 'alternative, existing processo differs

t8

dramatically in the two sets of cases. Prisoners ordinarily cannot bring state-law tort actions

t9

against employees of the Federal Government. But prisoners ordinarily canbring state-law

20

tort actions against employees of

2l
22
23

24
25

26

a

private firm." Id. (emphasis in original).

The Minneci Court further addressed the impropriety of allowing a Bívens claim
against a non-government official, again by citing Malesko:

For another thing, the lMaleskol Court specifically

rejected
prisoner's suit

Justice Stevenso...dissenting opinion...that a
against a private prison-management firm should fall within
Carlson's earlier holding because such a firm, like a federal
employee, is a "federal agent." In rejecting the dissent's
suggestion, the Court explained that the context in Malesko was
6
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"fundamentally different" from the contexts at issue in earlier
cases, including Carlson. That difference, the Court said,
reflected in part the nature of the defendant, i.ê., a corporate
employer rather than an individual employee, and in part
reflected the existence of "alternative effective" state tort

1

2

J
4

remedies.

5

6
7

I

I
10
11

Id. at 623-24 (internal citations omitted) (citing Malesko, 534 U.S. at 70, 72-73).

Dr.

Martinez was acting at all relevant times as a private physician working at aprivate hospital.

(Exhibit

2)

He was not employed by Border Patrol, and he was not acting on behalf of

Border Patrol. (Exhibit

2) Plaintiff

s own

First Amended Complaint identifies Dr. Martinez

as "a medical doctor employed by Holy Cross andlor TeamHealth and who, at all times
material, practiced medicine at Holy Cross." (Plaintiffls First Amended Complaint fl 8)

To the extent plaintiff may argue that Dr. Mafünez was acting as a federal officer or

t2

at the request andlor under the control of the federal officers, the plaintiff has not disclosed
13

I4
15
T6

any such evidence, and discovery is now closed.

III.

Conclusion

Plaintiff has alleged that she is entitled to recover damages from Dr. Martinez
pursuant to a Bivens claim. A Bívens claim allows a plaintiff to recover damages for limited

T7

18

t9
20

unconstitutional actions, but the claim is a narrow

claim. If the plaintiff has another

available remedy under federal or state law, the U,S. Supreme Court has consistently held
that no Bívens claim exists. The Supreme Court further has been equally hesitant to allow a
Bivens claim against a private actor.

2T

22
23

24
25

26

Dr. Martinez was a private physician who was working at Holy Cross Hospital. The

plaintiff has admitted that she agreed to undergo an x-ray while Dr. Martinezhas affirmed
that the plaintiff agreed to the examination at issue. Regardless of whether the plaintiff or

Dr. Martinez is correct, the plaintiff "is not a plaintiff in search of a remedy" like

the

plaintiff in Bívens. The plaintiff had the right to bring a claim in Arizona state court for her

7
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I

alleged injuries and damages. She thus has no Bivens claim to pursue in federal court, and

2

Dr. Martinez is entitled to summary judgment on the plaintiff

J
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IN THE UNITED STATES DISTRÏCT

COURT

DISTRÏCT OF ARIZONA

ASHLEY CERVANTES,

a single woman,
Plaintiff,
NO. 4 :]-6-CV-00334 -CKJ

VS.

UNITED STATES OF AMERICA; UNITED
STATES CUSTOMS AND BORDER
PROTECTTON AGENT SHALEKA LEGGETT
AND rr.JOHN DOErr LEGGETT; UNKNOWN
UN]TED STATES CUSTOMS AND BORDER
PROTECTION AGENTS; HOI-.,Y CROSS
HOSPITAL, INC. ; ASCENSION ARIZONA,
INC.; PATRICK F. MARTINEZ AND tt¡-AlrJþ
DOErr MARTïNEZ; 'JOHN DOES 1-5; JANE
DOES 1-5; XYZ CORPORATIONS 1-5; ABC
PARTNERSH]PS 1-5,

Defendants.

VIDEOTAPED DEPOSITTON OF ASHI..,EY CERVANTES

Tucson, Ari zorra

April

27

,

201'7

RAYNBO COURT REPORTING, LTD.

3625 West Gailey Drive

Tucson, Arizorra
s20

Report.ed by:

85741

/744-2293

Si1va, RPR, CR
Certif ied Reporter No.

Raynbo

5001-4
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2 (Pages 2-5)
ASHLEY CERVANTES

4/27/zott

4

2

2

DEPOSITION OF ASHLEY CERVANTES
Tucson, Arizona

3

April

I

27

,2017

4

INDEX

5

Page

6

Cross-Examination by Ms. Donovan:
6
92
8 Cross-Examination by Ms. Kroeger:
131
9 Cross-Examination by Ms. Holden:
15i
l0 Cross-Examination by Ms. MacBan:
175
ll Examination by Mr. Marchetti:
181
l2 Recross-Examination by Ms. Donovan:
191
l3 Recross-Examination by Ms. Holden:
191
l+ Further Recross-Examination by Ms. Donovan:
193
r5 Recross-Examination by Ms. Kroeger:
7

l6

20

2t
22
23

Number

I

BE IT REMEMBERED that pursuant to notice the
videotaped deposition ofASHLEY CERVANTES was taken at the

UNITED STATES ATTORNEY'S OFFICE, Assistant U.S. Attorneys,
405 West Congress Street, Suite 4800, in the City ofTucson,
County ofPima, State ofArizona, before Raynbo Silva, RPR,
CR, Certified Reporter No. 50014, in and for the County
Pima, State ofArizona, on the 27th day

ofApril,

of

2017,

commencing at the hour of l0:00 A.M. on said day on behalf

ofthe Defendants in

a certain cause now pending in the

United Sates Dist¡ict Court, District ofArizona.

t2

*

13

t**

l4

* t *i.

l5

EXHIBITS

16
THE VIDEOGRAPHER: Going on record at 10:04.
l7 date is April 2'1th,2017.
l8
We are at 405 West Congress Street, Suite 4800, in
l9 Tucson, Arizona, for the deposition ofAslrley Cervantes.
20
Case name is Cervantes versus United States,
2l et al., in the Uniled States District Court, Distrìct of

t7

l8
l9

I
2
3
4
5
6
7
8
9
l0
ll

Description

Page

Defendant Quantum Plus, LLC's First
Supplemental Rule 26(a)( I ) Disclosure

Statement:

165

***'t

22

23

24

24

25

25

The

Arizona, Case Number 4: I 6-CV-00334-CKJ.

My

narne is David Boyan. The name of my company is

Graphics for Litigators.
Raynbo Silva is the court reporter ofRaynbo Court
5

I
2
3

APPEARANCES:
BROENING, OBERC, WOODS & WILSON
By MICHELLE L. DONOVAN, Attorncy at Law
Post Officc Box 20527
Phocnix, Arizona 85036

4
5

6
7

Attorncys for Dofendant Martincz
OFFICE OF THE UN¡TED STATES ATTORNEY
By MELISSA M. KROECER, Attorney at Law
405 Wcst Congrcss Strect, Suitc 4800
Tucson, Ar¡zona 85701-5040
Attorncys for Dcfcndanl Unitcd Statcs ofAmcrica
and Shamckia Lsggctt

8

9

l0

ll
t2
l3
t4
l5

MacBAN LAW OFFICES
By LAURA V. MacBAN, Attorncy at Law
and MICHAEL L. LINTON, Attomcy at Law
Skylinc Esplanadc
1795 East Skylinc Drivc, Suitc 155
Tucson, Arizona 85718
Attorncys for Dcfcndants Holy Crcss Hospital, Inc.
and Asccnsion Arizona, Inc.
HOLDEN & ARMER, PC
By CAROLYN ARMER HOLDEN, Attorncy at Law
4505 East Chandler Boulevard, Suitc 2 l0
Phoenix, Arizona 85048
Altomeys for Dcfcndants Quantum Plus, LLC
dba Tea¡nHealth Wcst

l6

I Reporting.
2
Will counsel please introduce themselves?
MR. MARCHETTI: Brian Marchetti on behalf of
3
4 plaintiff.
MS. DONOVAN: Michelle Donovan on behalf of
5
6 Dr. Martinez.
MS. HOLDEN: Carolyn Holden on behalf of Quantum
7
8 Plus.
MS. KROEGER: Melissa Kroeger on behalf of the
9
I 0 United States and Officer Leggett.
II
MR. LINTON: Mike Linton on behalf of Holy Cross
l2 Hospital.
l3

MS. MacBAN: Laura MacBan on behalf of Holy Cross

t4 Hospital.

l5

l6
t7

t7

MARCHETTI LAW, PLLC
By BRIAN MARCHETTI, Attorney at Law
I 77 North Church Avcnuc

l8

l9

having been called as an adverse pârty on cross-examination,

l8

Tucson, Arizona 85701

20

having been first duly sworn to state the truth, the whole

Attorncy for Plaintiff

l9
20

2l
22
23
24
25

ASHLEY CERVANTES,

2l truth and nothing but the truth, testified on her oath
ALSO PRESENT: DAVID BOYAN, Videographer
CASSIDY JAMES, CBP ChicfCounscl

22

follows:

z3
24
25

RAYNBO COURT REPORTING, LTD.

as
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6 (Pages l-B-21)
ASHLEY CERVANTES

4/27 /ZOtt
20

18

I once you're there?
2
No. Taxi,
3 ^.
Q. Taxi. So who drives you to the border to go to
4 your orthodontist appointments?
5 A. My mother does.
6 Q. So she drives you to the border'. You cross;
7

I
1

3

4
5

6

correct?

7

8 A, Yeah.
9 Q. You walk over, and then you pick up a taxi on the
l0 other side?
ll A. Yeah.
12 Q. And you tell the taxi to take you to this town?
13 A. Yeah.
14 Q. Once you get to this town do you tell the taxi
t5

8

9

l0

ll

Q. And where is, let's start with Dr. Green, where is
Dr. Green located?
A. I have no idea. She used to work in Mariposa.
She doesn't work there ânymore.
Q. So she used to work at Mariposa Health Center?
A. Uh-huh.
Q.

Yes?

A.

Yes.

Q.
,4.
Q.

What about Dr. Bluck?

l2

A.

l3

Q.

Same.
Do you know Dr. Bluck's first name?
No, I do not.
And so you would go there every year?

A,

Yes.

Q.

'What other doctors do you treat with?

Q.

None.
Do you go see an OB-GYN?

t8

A.

l9

Q.

No.
Have you ever?

t4

where to go or do you just say drop me hele, I'll walk?

l5

ló A. No. The taxi knows where he's going to get.
l7 After that I just have to walk five minutes to go into the
l8 orthodontist.
l9 Q, When's your next appointment?
20 A. I have to go in on the 17th.
2I Q, This month? Of May?
22 A. May.
23 Q. I'm going to submit a request to your attorney to

l6

A.

t7

20

A.

No.

2l

Q.

Are you sexually active?

22
23

24

when you go to that appointrîent to get the address for us.

24

2s

Okay?

25

A.

Yes,

Q. Since when?
A. Two months ago.
Q, That's the first time you became

sexually active?

2r

19
I

)
3

4
5

6
7
8
9

A, Alrighty,
Q. Are you willing
A. Yes.
Q. Thank you.

to do that?

What othcr health care providers do you see?

A. That's it.
Q. Do you have a primary carc physician?
A. No,
Q. Do you know what a primary care physician is?
A, No.
Q. Do you have a doctor that you go to for yearly

l0
II
l2 checkups?
13 A. Checkups, no, I do not.
14 Q. Doyouhaveanydoctorthatyougotoonaycarly
I 5 basis for any sort of exar¡ination?
16 A. I used to have Dr. Green. Shers â woman,
l7 Q. And what kind of doctor is Dr. Crcen?
l8 A, She's a physical, like when you get your checkups,
l9 like what you said.
20 Q. Do you know Dr. Grcen's first namc?
2l A, No. And I also know Dr. Bluck,
22 Q. B-L-U-C-K?
23 A. Uh-huh.
24 Q. What kind of doctor is Dr, Bluck?
25 A, The same.

I
A. No,
2 Q. When was the first time you became sexually
3 active?
4 A,. When I was 16.
5 Q. And have you remained sexually active since 16?
6 A. No.
7 Q. Have there been periods where you have a boyfriend
8 and are and periods when you don't have a boyfriend and
9 you're not?
l0 A, Yes.
II
Q. At the time of the events at issue in this case
l2 did you have a boyfriend?
13 A. No, I did not.
14 Q. Do you know why the records suggest that you
l5 crossed the border with a boyfriend?
16 A. No, I did not. Thât isn't correct. That's not
l7 accurate.
l8 Q. Do you have any understanding ofany -- strike
l9 that.
At the time that you were seeking to come back
20
2l into the United States on October l8th,2014, were you by
22
23

yourself or were you with a small group or with anybody
else?

24

A, I crossed by myself. I crossed with my friend,
25 and my friend crossed first and I did, Then I crossed. So
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I basically I crossed by myself,
2 Q. Who's your friend?
3 A, Orlando Rosas.
4
MS. MacBAN: Orlando -5 Q. I'm sorry? What's the last name?
MS. MacBAN: What was it? Orlando?
6
TIIE WITNESS: Rosas.
7
8 Q. Rosas.
9
MS. MacBAN: Thank you.
l0 Q. R-O-S-A-S or E-S?
ll
A. S-4. Rosas.
12 Q. Okay. And do you think it's possible that they
l3 had been referring to Orlando as your boyfriend?
14 A. Most likely.
15 Q. Okay. Where does Orlando live?
16 A. I have no idea.
l7 Q. Are you no longer friends?
l8 A. No.
l9 Q. Did he move?
20 A. He got married. He moved.
21 Q. And how did you know Orlando?
22 A. I met him at a party.
23 Q, Do you have an estimate on the year?
24 A. I do not.
25 Q. Do you have an estimate ofhow long you knew him

24

I Q, Where were you getting breakfast?
2 A, At â seafood local little stand.
3 Q. Is it a stand that's consistently there?
4 A. Yes.
5 Q. Where is it?
6 A. It's when you cross five mlnutes towards the left
7 you just walk and there's a big sign that says seafood right
I there,
9 Q, And how often did you go there?
l0 A. Three times, Not that many.
ll
Q. Three times within what sort of window of time?
l2 Three times within a month? Year?
13 A. Before, yeah, Like a year before I went once, and
14 then I went agaln llke twice the second year when the

l5 incident happened,
l6 Q. So you -- those three occasions that you went to
l7 this seafood stand would it be fair that there were a couple
l8 months of a gap in between each visit?
19 A. Yes.
20 Q. And how long did you and Orlando stay at the stand
2l for breakfast?
22 A. About halfan hour,
23 Q. And what did you do next?
24 A. I crossed back. I waited in line for fwo hours or
25

almost two hours -25

I before you and he crosscd the border?
2 A,. I don't know,
3 Q. And I kcep using the phrase cross the bordcr, and
4 whcn I usc that phrasc I'm rclcrring to rcentcring thc
5 United States or going into Mexico lrom the Port of Entry at
6 Nogalcs, Okay?
7 A. Okay,
8 Q. On that topic havc you evcr crossed into Mexico at
9 any othcr bordcr crossings?
l0 A. No, I do not,
ll
Q. How old is Orlando?
12 A, I have no idea.
13 Q. Do you havc any guoss as to whethcr hc's your age?
14 Alotoldcr? Younger?

l5 A, Hers older.
ó Q. And what were you and he doing in Mexico on
l7 Octobcr l8th,2014?
l8 A, We crossed to get breakfast.
19 Q. And around what time was that?
20 A. Around 9:00.
2t Q. 9:00 A.M.?
22 A, (No audible response.)
23 Q. So you wont into Mexico around 9:00 A.M. to get
I

24

brcaklast?

25

A.

(No audible response.)

I Q. Okay. So -2 A, -- to cross back into the U.S,
3 Q. If you left at about 9:00 4.M., had breakfast for
4 about a halfan hour, that gets us to about 9:30, and
5 waiting in line for about two hours gets us to about I I :30
ó or l2:00. Does that sound about right to you?
7
About right.
8 ^.
Q. Do you have any explanation as to if that's the
9 case why the records reflect that you didn't atternpt to
l0 cross until 5 o'clock that evening?
II
A. I did not cross at 5 o'clock that even¡ng. At
l2 5 orclock that evening they had me inside, handcuffed inside
l3 a jail cell accusing me ofsmuggling drugs inside,
14 Q. Okay. Let's unpack that a little bit.
15
So it's your testimony that you got to the front
l6 ofthe line in effectatapproximately ll:30 ornoon;
l7 correct?
l8 A. It wâs earlier than that.
19 Q. It was earlier than that?
20 A, Yes,
2l Q. So we're talking maybe closer to I I o'clock?
22 A. Yeah. Closer to 11:00,
23 Q. Okay, I'm not going to ask you questions about
24
25

your interactions there. I\n going to leave that to the
U,S, attomey. But I am going to ask you just a couple
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I recent time that you went to Mexico?
2 A, It was March something I went to get my nâils
3 done,
4 Q. So when you go get your braces done in Mexico is
5 that typically during the week during business hours?
ó A. Yes.
7 Q. Is it ever on a Saturday?
8 A, Not really. It's really rare if it's on a
9 Saturday because I didn't - I couldn't get an appointment
l0 earlier,
ll
Q. And when you get your nails done, is it during
I 2 business hours?
l3 A. Yes. It could be Saturday, Sunday,
l4 Q. Sure. But it's at least during business hours?
I 5 lt's not -16 A. Yes.
l7 Q. -- at l0 o'clock at night?
l8 A. No. The latest is 9 o'clock they close.
19 Q. So how often do you go to Mexico in the last

9
A. Uh-huh, not right there because they were
l0 speaklng.
II
Q. Who told you you're not allowed to speak?
12 A. Leggett. She was an African-American woman,
l3 Q. Okay. What did you have -- did you overhear any
l4 discussion with the person at the admissions window?
l5 A. No, Theyjustsaidthattheyweresurethatlhad
I 6 a substance inside me and they were going to take them out
l7 and that they needed some permission or something. And they
l8 werejust filling paper out, I donrt know what they were
l9 fìlling, They didn't let me see. I wâs handcuffed ln the

20

20 chair waiting for them,

2l

Q.

several months to party?

A.

24
25

Q.

So

A,

Yes,

Q.

Did you do the talking?

5

A.

No,

6

Q. So-

7

A.

I couldn't

8

Q.

You were told you're not allowed to speak?

2l

To party not often. Getting my braces checked

22 twice a month.

23

Did you walk up to an admission window with the

Border Patrol?

Q.

22 with

even speak.

So instead ofactually walking up to the window

23 A, I24 Q. - they told you to sit in a chair?
25 A, I walked up to the window âfter they gave them

if records do exist of how many times you've

crossed back into the United States from Mexico, there

should only be about two or three a month?

them

4l

39

I
2

A.

Two or three.
I'm not going to ask you specifics about your
interactions with Border Patrol, so I want you to last
forward to the tirne you arrived at the hospital. Okay?
A. It was around 7 o'clock.
Q. If I tell you that the records reflect it was
5 o'clock, are you going to agree with the records?
A. I'm not going to agree with the records. That's

Q.

3
4
5
6
7
8
9 not âccurâte.
l0 Q. Okay. Even the r¡edical records?
II
A, Even the med¡cal records.
tz Q. Does it change your opinion at all if I said the
l3 medical records actually say 1700?
14 A. No. I remember that it was around 7 o'clock,
l5 6:00. It was late.
l6 Q. So when you got there, what was the fìrst thing
l7 that happened?
l8 A, They got me off in handcuffs. I got down. They
l9 filled out some papers, and they took me to a room.
20 Q. Okay, Let's break that down.
I assume you were driven to the hospital; correct?
2l
22 A. Yeah, By the Customs.
23 Q. And when you got to the hospital, you got out of
24

the car and walked in?

25 A. Yes.

I some papers and put me back in the chair.
2 Q. And you say you wcre handcuffled?
3 A, Yes.
4 Q. Were your hands in front or behind you?
5 A, Behind me.
6 Q. Do you -- did you sign any of the forms that werc
7 prcsented to you?
8 A, I signed one form for x-rays,
9 Q. I'm going to hand you what's marked as Holy Cross
l0 Hospital page 56.
Is that your signature where it says patientrs
II
l2 signature?
l3 A. Ifyou just give me a second to read this.
14 Q. Sure.
l5 A, That's my signature, but I did not fill this out
l6 (indicating).
l1 Q. This is Holy Cross page 57. There are two places
l8 for patient's signature. Will you verify that those are
l9 your signatures?
20 A. Yes, these both are my signatures,
2l Q. Thank you.
MS. KROEGER: What page is that?
22
23
MS. DONOVAN: 57.
MS. KROEGER: The first one was 50 - what was the
24
25 first

one?
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MS, DONOVAN: 56,
I
2 Q. And on pagc 58 are those also your signatures?
3 A. This looks like my signature, This does not look
4 like my signature.
5 Q. The one on the left, does it look like a signature
6 thât was crossed out that was maybe put in the wrong spot?
7 A, I do not know, That's not my signature. You can
8 see the difference.
9 Q. Did you read those forms?
l0 A. Yeah. Can I read them again?
II
Q. Did you, did you read thcm before you signed them?
12 A, No. They just made me sign them.
13 Q. Did you ask to rcad them first?
14 A. Yeah, And theyjust said they were for x-rays.
l5 Q. So you askcd to rcad thcm, they said it was just
l6 for x-rays, and you wcrc satisfied and signcd?
17 A. Yes. I thought it was just x-rays and I thought I
I 8 was going to get out of there. I was devastated,
19 Q. So aftcr you signed these forms what happencd

I
Q. Latina?
2 A, Latina.
3 Q. Latina?
Did you have any conversation with hor?
4
5 A, No, I did not.
6 Q. Is she the one who gave you the hospital gown?
7 A. Yes.
8 Q. Did she just hand it to you 9 A. Shejust handed it,
l0 Q. - or did she say anything to you while shc handed
ll it to you?
12 A. She just handed it to me,
l3 Q. Did she tell you, give you instructions on how to
l4 wear it?
l5 A, Yeah. Shejustsaidthatithadtobelikethis
l6 (indicating) and that I had to take all my clothes off.
17 Q. What do you mcan like this?
l8 A, Well, there was this one strap that they have, and
l9 she told me that I had to put the strâp right here and that

20

20

2l

ncxt?

A.

2't

They put me in a room. After that they -- I was
handcuffed. They told me they were just going to let one

22
23 hand go so I can put a pajama, I think they
24 pajama to change into.

25

22

23

give you a

was going to be it,

Q.

Okay, And it's your testimony that you were
offall ofyour clothes?

required to take

A. All of my clothes.

And the two officers were

24 still in there while I was taking my clothes off.

25

After that they sat me down. They opened up my

Q.

And was the nurse still in there when that

43

I legs, took my tampon on and proceeded to do sn exam that was
2 extremely painful, And I never consented on none ofthat,
3 Q. Okay. So let's unpack that.
4
So you went to an exam room, Was the doctor
5 already there when you got to the room? Or did the doctor
ó come in after you were already in the room?
7 A. He come -- he came ln after I was in the room. I
8 changed into my pajamas, the one they gave me,
9
The two officers were still in there. It Ìvâs ân
l0 African-American woman and a Latina,
II
Q. Let's unpack that again.
12
So you were brought to the room, Did you have
I 3 that conversation about they were going 10 uncuffone of
l4 your hands befo¡e or after the doctor came in?
l5 A. No, That was before the doctor came in,
l6 Q. Was anybody from the hospital in lhe room when you
l7 got to the room?
I8
A, There was a girl nurse,
19 Q. A female nurse?
20 A, A female nurse.
2l Q, Do you remember what she looked like?
22 A. I only remember she had really, really puffy,

to

hands. Was the other hand still cuffed and attached to the

Was she white?

I bed? Or -12 A. It was cuffed. It ìryas just the little cuff.
l3 Q. So the cuff was on, but you weren't actually
l4 tethered -15 A. No.
l6 Q. -- to the bed or anything like that?
l7 A. Yeah.
l8 Q. That's coffect?
19 A. Yes.
20 Q. Now at some point Dr. Marlinez came in; correct?
2l A. Yes.
22 Q. What did he look like?
23 A, He was tall. He had black hair.
24
That's all I can remember. I didn't really see

She was white.

25

23 curly hair,

24 Q.
25 A,

45

I occurred?
2 A, Yes. The three of them \ilere in there.
3 Q. And what were they doing?
4 A. Just staring at me,
5 Q, Were you on the table? Were you on -6 A. Iwas-7 Q. -- standing on the floor?
8 A. -- stânding up next to the little bed.
9 Q. Okay. So you told us about uncuffing one ofyour
I

his face.
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I records show that you're coming in at 2:00 or 3:00 or 4:00
z or 5:00 in the morning, when do you sleep?
3 A. When I get home.
4 Q, So you're a day sleeper?
5 A. No.
6 Q. When do you sleep?
7 A. I sleep when I get home and rest.
8 Q. I'rr just going to go through my notes. I should
9 be very close to done,
t0
When you were at Holy Cross on October 18,2014,
I I brought in by Border Protection I believe you testified
12 earlier about the registration process, that you were put in

3 a chair and it was the Border Protection handling the
l4 paperwork?
15 A, Yes.
l6 Q. And that person at registration was male or female
l7 to your memory?
l8 A. It was a female.
l9 Q. What did she look like?
20 A. I do not remember. I just remember it was a
2l female.
22 Q. Next person that's taking -- we had a discussion
I

23 about your vital signs. Remember that? Vital signs are
24 youl blood pressure, your heart rate, temperature, that type
25 of thing. Was that taken by a male ol female?

I She was white, really white.
2 Q. Have an age bracket?
3 A. Late 20s, early 30s.
4 Q. Anything else you remember about her? What she
5 was wearing?
6 A. No,
7 Q, Any conversations you had with her?
8 A. No. No conversations,
9 Q. If - she also remembers you. If she testifies
l0 that while on the gumey with Dr. Martinez there you made
ll the comment that I must have been stopped because I smell
l2 like marijuana and that alerted the dogs, something to that
I 3 cffect, the acknowledging that you probably smelled like
l4 marijuana?
l5 A, It is ludicrous to smell. It's false.
16 Q. Patently false?
l7 A. (No audible response.)
l8 Q. Yes?
l9 A. Yes.
20 Q. Ifa health care provider overheard you say that
2l you had smoked on the Mexico side of the border marijuana,
22

23
24
25

is that also patently false?

A.
Q.

That's false.
And I assume that you're going to say it's

patently lalse

ifthe health

care providers observed and

L7L

I
A, I believe it was a male.
2 Q. Do you - can you dcscribe tho male?
3 A. No.
4 Q. Do you have any names?
5 A, He was just a little fat with a little beard.
6 Thatrs all I remember,
7 Q. Okay. Do you remember any conversations you had
s with him?
9 A. No. Other than what I had taken for my allergies
l0 and stuff, I've had any infections or diseases or stuff like
I I that.
12 Q. lf hc tcstifies in this casc that his mcmory, he
l3 doos rcmember you, his memory is that you shared with him
l4 that you were a marijuana user, would you disputc that?
15 A. Yes.
I6
Q. So if he remembers having that conversation with
l7 you, you're saying that is false, that he's not telling the
l8 truth?
19 A. Yes.
20 Q. The person who was chaperoning, we call it
2l chapcroning when an pelvic exam is going to bc done, you
22

have a femalc come in to observe, the person chaperoning

23

from Holy Cross, can you describc that person?

24

A.

The female? She had curly hair, like really

25 puffy, curly hair.

She was not

thât skinny, not that fat,

173

I listened to you consent verbally to the pelvic and rectal
2 exam?
3 A, That is false,
4 Q. And ifs also false that Dr. Martinez nevor
5 explained to you what he was going to do or how he was going
ó to do it?
7
MR. MARCHETTI: Objection, form and foundation.
8 Q. That's your testirnony, that he, that he did not
9 explain to you \¡/hat he intended to do and how?
l0 A, Thatrs false. He did not explain it,
ll
Q. And your memory is that you were on the gumey and
12 stirrups approximately l5

to 20 r¡inutes while he did this

l3 exam; correct?
14 A. Yes. Correct.
15 Q, And you never once said no, you don't have my
l6 permission to do this; correct?
17 A, Correct.
18 Q, Is it your testimony that Dr, Martinez removed
l9 your tampon?
20 A. Yes.
2l Q. Not you?
22 A. Not me.
23 Q, Is it -- did you rernove your clothes and change to
24

agown?

25

A,

Yes,
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I Q. Did you relnove your own panties?.
2
No. He did.
3 ^.
Q. Dr. Martinez removed your panties?
4 A. Yes.
5 Q, And your memory is that there were stirrups, the
6 metal brackets that hold the legs in place 7 A. Yes.
8 Q. -- in this examining room; is that correct?
9 A. Yes.
l0 Q. Isthereanymemoryyouhaveofanyconversation
I I you want to tell me about involving Holy Cross health care
l2 providers that we haven't discussed today?
l3 A. I signed a paper for x-rays and that pâper never
l4 showed up.
l5 Q. So okay, and I'll get to that.
My question is this. Do you have any memory of
ló
l7 any conversations with any health care providers at Holy
t8

Cross on October 18, 2014, that you haven't told us about?

19 A. No.
20 Q, Now you want to let me know that there is a paper
2l that you haven't seen yet that you signed?
22 A. For x-rays.
23 Q. Can you describe it to me, what it said?
24 A. It just said x-rays on top. I remember it just
25

I

When you were at the border on October I 8th, 2014,

2 after you were first stopped by the agent you described were
3 you scarcd?
4 A. Yes,

5
ó
7
8

Q.

And were you nervous?

A.

Yes.

Q.

When they brought you to the hospital, were you

scared?

9 A. Yes.
l0 Q. And nervous?
II
A. Of course,
12 Q. Were you scared while you were sitting at the
l3 hospital?
14 A. Yes, I was,
l5 Q. Were you nervous while you were sitting in thc
l6 room?
17 A. Yes.
l8 Q. Okay, Are you scared and nervous sitting here
l9

today?

20 A. Yes, I am,
2l Q. Okay. You testified
22
23

CBP agents discuss with Dr. Martinez,

24

said clearly x-rays.

earlier that you -- there was

some questions about what you know or what you heard the

Were you in constant contact with Dr. Martinez

25 from

the moment you walked in the emergency room to the

175

I
Q. All right. And so what you're telling me is you
2 absolutely did consent to an x-ray?
3 A. To an x-ray.
4 Q. And you were willing to undergo radiation; fair?
5 A. X-ray.
6 Q. One other question we had about your church. Is
7 that on the Nogales side or Mexico side?
8 A. Nogales,
9 Q. What service do you typically attend?
l0 A, Sundays, Thursday sometimes,
II
Q. I know. What time? Sometimes they have more than
l2 one.
l3 A. Thursdays they have it like around 5:00 to like
l4 9:00. And then Sundays itrs early in the morning, like
l5 around 10:00 to l:00,
l6 Q. That's all I have. Thank you for your time.
17 A. Thank you,
l8

19

EXAMINATION

L77

I moment you left?
2
No, I was not.
3 ^,
Q. So you don't actually know who he spoke to?
4 A. No,
MS. DONOVAN: Form,
5
6 Q. Did you go to Holy Cross Hospital for medical
7 treatment or to have them search you for drugs?
MS. MacBAN: Form and foundation,
8
MS. DONOVAN: Form and foundation.
9
l0
MS. KROEGER: Join.
II
THE WITNESS: Have them search me for drugs,
12 Q. Okay. So you were not there for treatment?
13 A. No, I \ilâs not.
MS. DONOVAN: Form.
14
MS. MacBAN: Foundation.
l5
MS. DONOVAN: Brian, can we have one objection for
16
l'1 all?
l8
MS. MacBAN: Yeah.
19
MS. DONOVAN: We're driving our court rsporter

20 BY MR. MARCHETTI:

20

2l

crazy.

22

questions, and then the attorneys might get to ask you some

2l
22

23

follow-ups

23 benefìt

or to find out whether you had drugs in your body?

24
25

Whether I had drugs in my body.

24
25

Q.

Okay, Ashley. I'm going to ask you some
as

well.

A. All right,
Q. All right?

MR. MARCHETTI: Yeah, that's fine.

Q,

A.

Do you believe Dr. Martinez touched you for your

MS. DONOVAN: Form and foundation.
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'my

1.

I am

persona

l'

knorlrledge.

over the age of tB years and am otherwise competent:
Arlzona Medical Board as a physiclan

worklng ås an

d/b/a Team Hèãlth West as a familY medicine

phYsiclan

to

Holy Cross Hospital emergency department'

5, on october

L4, 2o!4,

l

performed a medical examination of

emergency department of Holy Cross Hospital ln Tucson' Arizona'

6.

Ashley cervantes was brought
agents

to the emergency department at Holy

of u.s. custom and Border Protection

agents for medical gleara

transport d
suspicion that Ashley Cervantes was attempt¡ng to

T.lmetwithandtalkedtoAshleyCervantesinanexaminQt¡onroom.
for medical
had been brought ¡n to the emergency department
drugs into
suspicion that she was attemPt¡ng to transport

me tha! sþe was
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an Emergency Provider Record'to

as an exhibit to this Affidavit.

13, I was not employed by u.s. customs and Border Patrol at the
did not act for or on behalf of that agency'
physician
14. I relied upon my education, training, and expertise as a

whether
and safe manner to examine Ashley cervantes to determine

'

drugs within her bodY.
FURTHER AFFIANT SAYETH NAUGHT

Executed

tfr¡s /

?

daY of FebruarY, 2018

rtinez,

February, 2078, before me,
to*be
Patrick Martinez, M.D', known to me
executed
nd acknowledged that he

of

