SENT VIA CERTIFIED U.S. MAIL
June 20, 2018
Scott K. Falk, Chief Counsel
Office of the Chief Counsel
U.S. Customs & Border Protection
1300 Pennsylvania Ave. NW
Washington, DC 20229
Chief Patrol Agent Henry Rolon
Deputy Chief Patrol Agent David BeMiller
U.S. Customs & Border Protection, Spokane Border Patrol Sector Headquarters
10710 N Newport Hwy
Spokane, WA 99218
Office of the General Counsel (Copy)
U.S. Department of Homeland Security
245 Murray Lane, SW
Mail Stop 0485
Washington, DC 20528-0485
Re:

Notification of Incident and Claim for Damages under the Federal Tort Claims Act
,A

Dear Mr. Falk,
We represent
in his claim against the United States, specifically the U.S.
Border Patrol (USBP), an agency of U.S. Customs and Border Protection (CBP), a subdivision of
the U.S. Department of Homeland Security (DHS). Enclosed please find the Claim for Damage,
Injury, or Death (Standard Form 95) (Exhibit A) and Mr.
s authorization statement (Exhibit
B), as well as additional exhibits supporting Mr.
’s claim (Exhibits C and D).
Pursuant to 28 U.S.C. § 2675(a) and 28 C.F.R. § 14.2(a), we hereby provide notification of
an incident that occasions liability under the Federal Tort Claims Act (FTCA), and demand for
monetary damages in the amount of $75,000 resulting from Border Patrol agents having
committed the torts of: (1) false arrest; and (2) false imprisonment.
The Border Patrol agents unlawfully restrained and detained Mr.
for hours, without any
valid grounds for interfering with his liberty and freedom of movement, and did so based on
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legally prohibited grounds. As a direct and proximate result of the agents’ commission of false
arrest and false imprisonment, Mr.
has suffered both economic losses and personal injury.
I.

CBP’s Unlawful Restraint and Detention of Mr.

Mr.
brings this claim regarding his hours-long unlawful restraint and detention by
Border Patrol agents employed by U.S. Customs and Border Protection, in connection with an
incident that began at the Spokane Intermodal Center on Tuesday, July 25, 2017. The Intermodal
Center is located at 221 W. First Ave., Spokane, WA 99201, and contains a Greyhound bus
station.
Mr.

is a resident of

, Washington, where he lives
. He has traveled regularly on the
Greyhound bus line between Portland, Oregon, near his home, and Montana, where he works.
Mr.
is fluent in Spanish and speaks some limited English. Prior to the date of the incident,
Mr.
had been detained by ICE and placed in removal proceedings. At the time of the
incident in Spokane, Mr.
had been granted release on bond by the immigration court. He
continues to be on release under conditions imposed by the immigration court pending his
immigration proceedings.
On July 25, 2017, Mr.
’s bus arrived at the Spokane Intermodal Center at approximately
11:00 A.M. He was in the process of transferring to the Greyhound bus going to Portland,
Oregon from the Spokane station, in order to get back to his home without delay. Mr.
was
the only Latino-appearing passenger on his bus.
When the bus stopped at the station, two uniformed Border Patrol agents waited outside the
bus doors. Mr.
exited the bus with the other passengers, but once he was outside, the agents
told him that they needed to talk to him. They positioned their bodies so that he had no choice
but to move in the direction they were directing him. Of all the passengers exiting the bus, Mr.
was the only passenger pulled aside by the agents.
The shorter of the two agents (hereinafter Agent 1) asked Mr.
, “Do you have papers?
Where are you from?”
understood these questions to be an inquiry into his immigration
status. Mr.
inquired why the officer was asking him the question. Agent 1 again asked Mr.
if he had papers and where he was from, and touched his gun.
Mr.
then asserted his right to remain silent. He presented Agent 1 with a “know-yourrights” card that he had received from his immigration attorney, who had instructed him to
remain silent and present the card to any law enforcement authorities if ever stopped. The card
stated in English and Spanish that Mr.
wanted to talk to an attorney before answering any
questions; and that he would not speak, answer questions about his immigration status, respond
to any accusations, waive any legal rights, or consent to a search until first obtaining the advice
of an attorney. A copy of the card is attached as Exhibit C.

2

Notification of Incident and Claim for Damages Under the Federal Tort Claims Act
,A

Agent 1 looked at the card and then said that he needed to talk to Mr.
who he claimed
was “illegal.” Agent 1 ordered Mr.
to follow him; both agents continued to position their
bodies to prevent Mr.
from leaving.
The agents took Mr.
to the station’s parking lot, where their vans were parked. This was
distressing to Mr.
because he believed that he was being subjected to further questioning
based on asserting his rights. Mr.
was also distressed that Agent 1 apparently viewed the
“know-your-rights” card as a basis for assuming Mr.
was “illegal,” contrary to his lawyer’s
advice to show the card if law enforcement stopped him.
After the agents led Mr.
outside to the vans, and despite the fact that
had
indicated a desire to have an attorney present before any questioning, Agent 1 asked Mr.
where he was from. Frightened, Mr.
responded, “Mexico.” Mr.
explained that he had
been released on bond from immigration detention, and lifted up his pant leg to show the agents
his ankle monitor. Agent 1 then said that he would deport Mr.
He repeated this statement
again several times.
Agent 1 ordered Mr.
to provide his identification. Mr.
gave the agent his
Washington state driver’s license. The license was, and continues to be, valid. The agent took
Mr.
bag away, placed Mr.
in the back of his vehicle behind a grate, and again
repeated that he would deport Mr.
Mr.
was taken by the agents to a facility approximately an hour away from the Spokane
bus station. At the facility, the agents fingerprinted him and placed him in a cell. He was not
permitted to make a phone call. After some time, the agents checked his records, and verified
that he had been released from immigration detention on bond. An agent at the station repeated
that he knew that Mr.
was “illegal” because of the know-your-rights card that Mr.
had
presented to him.
After having detained Mr.
for hours, the agents let him out of the cell, and let him call
his wife. He was driven back to the Spokane Intermodal Center, and was released at or around
3:30 P.M. All of the buses to Portland had departed for the day, so Mr.
waited for
approximately five hours for his wife to drive approximately three hundred miles to Spokane,
and pick him up and return him to his home in Underwood.
As a result of his unlawful treatment by Border Patrol agents, Mr.
suffered humiliation,
emotional distress, and other damages. He also suffered property loss for the bus fare he had paid
for and was prevented from using, and costs of transportation to his home in Underwood,
Washington.
II.

CBP Is Liable for False Arrest and False Imprisonment under the Federal Tort
Claims Act

The Border Patrol agents committed false arrest and false imprisonment of Mr.
They
restrained him, restricted or terminated his freedom of movement, and compelled him to move
without legal authority. Restraint and imprisonment can be established by threat of force or by
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conduct reasonably implying that force will be used. Here, the agents blocked Mr.
movement toward his next bus, satisfying the test for restraint or detention that is an element of
false arrest and false imprisonment.
Mr.
was simply trying to return home to his family at the time the agents illegally
detained and questioned him on July 25, 2017. With absolutely no basis to suspect him of
violating federal immigration laws, much less of any crime, uniformed and armed law
enforcement agents pulled Mr.
aside. The agents’ unlawful restraint began at this point, as
their conduct reasonably implied that Mr.
was obligated to comply, and that in fact, force
would be used if Mr.
did not comply. The unlawful restraint continued when the agents
demanded Mr.
papers and that he state his place of birth, and when one of the agents
touched his gun while asking the questions. A reasonable person would view this as conduct
implying force and would reasonably believe they were not free to leave at that point. This
restraint and imprisonment are further confirmed by the fact that Mr.
had been told by an
attorney to show the card asserting his rights if he was ever stopped, and he did show the agents
the card at that point.
The agents’ lack of authority for the detention is evident in several ways. A person’s
assertion of their legal rights is a prohibited basis for detention. However, immediately after Mr.
presented the know-your- rights card, Agent 1 accused Mr.
of being “illegal” and
informed him that further questioning was “needed.” A display of the card provides no legal
authority for detaining a person, nor does it provide a basis for a conclusion about someone’s
immigration status. In addition, a person’s apparent race or ethnicity is not a valid basis for
restraining them, and does not provide reasonable suspicion that the person is unlawfully present
in the United States. Mr.
however, was the only Latino-appearing person who got off the
bus, and he was the only one singled out for restraint, a demand for “papers,” and questioning by
the agents. The demand for “papers” demonstrates the agents were making the assumption Mr.
was foreign-born based solely on his appearance, which is not valid legal authority for a
restraint or detention.
The agents prolonged their unlawful restraint of Mr.
by ordering him to “follow” them
after he displayed the card, again with no valid legal authority for restraining him. The agents
ordered him to a location outside the station and demanded to know where he was from. And the
unlawful arrest was extended even though Mr.
clearly demonstrated the ankle monitor
device on his leg, making clear that he had already been placed in proceedings and released
pursuant to a court order. Any reasonable person would believe in these circumstances that they
were not free to leave, and they would also reasonably be fearful, as Mr.
was, especially
after the agent acted to instill fear by touching his gun, and then directing Mr.
outside to the
agents’ vehicles. The agents left no doubt they were continuing to restrain Mr.
when they
stated several times they were going to deport him, and ordered him to give them his
identification.
The unlawful restraint continued when the agents compelled Mr.
to sit in the back of
their official vehicle behind a grate, took his backpack away from him, transported him to a
location an hour away from the bus station in Spokane, fingerprinted him, put him in a cell for a
period of time, and drove him back to the Spokane bus station, arriving about 4.5 hours after the
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initial contact by the Border Patrol agents. The restraint was also unnecessarily prolonged, and
without legal authority, because the agents could have confirmed Mr.
status on bond by
phone or other device without having to transport him to another location.
III.

FTCA Damages

Damages are owed to Mr.
for the entire period of his unlawful restraint. Compensation
is also claimed for the agents having disrupted Mr.
entire day of travel. As a result of the
unlawful restraint, Mr.
was stranded in Spokane, without any other bus to take him home
that day. Further, he was deprived of being able to use the bus ticket that he had purchased to go
home. He had to wait in the Spokane Greyhound station for another four or five hours after the
agents dropped him off, while his wife drove five hours from their home to Spokane to pick him
up.
These traumatic events inflicted additional costs and significant additional stress on Mr.
The agents’ conduct subjected Mr.
to the humiliation of being singled out and
accused of wrongdoing based on his race. Their conduct inflicted emotional distress, particularly
when they disregarded their duty to honor Mr.
assertion of his legal rights. Once the
agents refused to comply with those rights, it was only reasonable for Mr.
to fear they
might disregard other legal rules. He had to suffer the fear of not knowing whether they would
make good on the threat to deport him, and the fear that he might be separated from his family
for a prolonged period of time, without his family even knowing where he was. The incident
made him fear authority and fear that asserting his rights again will result in more arbitrary
detention. The incident has caused Mr.
to experience fear and stress every time he has
traveled on the bus, and the fear and stress are continuing. All of these forms of injury are part of
the damages claimed under the FTCA.
Mr.
has continued to ride the Greyhound bus, but has ongoing fear of another disruptive
and stressful contact with Border Patrol agents. All of these fears contribute to the damages
amount he claims.
Moreover, numerous other sources confirm the reasonableness of the emotional distress Mr.
experienced. Media and other sources report particularly intimidating conduct by Border
Patrol agents at the same Spokane Intermodal Center. Reports of such encounters describe armed
agents (often with their hands on their guns while conducting questioning) interrogating
passengers and demanding answers to additional questions or requesting to see “papers” from
passengers of color, those who speak English with an accent, or those who indicate that English
is not their primary language, even when the person being questioned states they were born in
the United States or is a U.S. citizen. Passengers reasonably feel compelled to comply with the
agents’ demands, because they fear being detained for an unknown length of time, or at a
minimum, fear that being delayed by the agents will mean losing the money spent on the ticket
and having to buy another ticket, or being stranded mid-journey. These confrontations are
distressing not only to the passengers of color who feel coerced and intimidated into answering
the agents’ questions, but also to other passengers who have witnessed the agents’ conduct.
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IV.

Potential Constitutional Claims

In addition to the above-mentioned torts, the government’s conduct may be characterized as
violating several provisions of the federal and state constitutions: the right to free speech, to be
free of unreasonable searches and seizures, to remain silent, to liberty, and to due process, under
the First, Fourth, and Fifth Amendments of the U.S. Constitution, and under Article I, Sections 3,
5, 7, and 9 of the Washington State Constitution. Mr.
right to free speech was violated
when the agents retaliated against him for presenting his “know your rights” card. The agents
prolonged their restraint of him after he attempted to assert his rights pursuant to his attorney’s
advice. Continuing to detain him for asserting his rights and asking questions would chill any
reasonable person from asserting their free speech rights. Mr.
speech was chilled, both by
making him feel compelled to respond to the agents’ persistent questioning at the time of the
incident, and on a continuing basis, because he fears displaying the card will trigger a negative
reaction from government officials.
The right to remain silent and the right to advice of counsel are key components of Mr.
Fifth Amendment rights, and the agents’ conduct violated these rights because of their
escalation of the detention after Mr.
displayed the know-your-rights card. CBP’s own
documents confirm that Border Patrol agents interrogate and detain passengers who remain silent
in response to the agents’ questions, without any valid basis for the persistent questioning. If this
case proceeds in court, Mr.
may allege these constitutional violations in addition to the
FTCA claims, seeking declaratory and/or injunctive relief as to those constitutional violations.
V.

Conclusion

The elements of false arrest and false imprisonment are established by the government’s
conduct in unlawfully restraining Mr.
on July 25, 2017. There was no lawful basis to detain
him. On the other hand, the likelihood of prohibited racial profiling is confirmed by accounts of
Border Patrol agents’ confrontations with Greyhound passengers at the Spokane station and
elsewhere1, and by prior litigation by NWIRP and ACLU-WA against CBP over actions of its
agents in the state of Washington. See, Sanchez et al. v. United States Office of Border Patrol et
al., Case No. 3:12−cv−05378−RJB (W.D. Wash.), a case involving allegations of racial profiling
and failure to comply with the Fourth Amendment in vehicle checkpoints conducted by the
Blaine Sector of CBP.
Mr.

suffered damages as a result of the Border Patrol agents’ tortious conduct. For these

1

See Amy Wang, In Montana, Border Patrol agent detains 2 U.S. citizens for Speaking Spanish, The Seattle Times
(May 20, 2018), available at https://www.seattletimes.com/nation-world/nation/in-montana-border-patrol-agentdetains-2-u-s-citizens-who-were-speaking-spanish/ (describing May 2018 incident in which a CBP officer from the
Havre Sector in Montana questioned and detained two Latino-appearing U.S. citizens for speaking Spanish).

6

Notification of Incident and Claim for Damages Under the Federal Tort Claims Act
,A

615 2nd Avenue, Suite 400
Seattle, WA 98104-2244
Phone: (206) 957-8608
leila@nwirp.org
Attached:
Exhibits A, B, C, and D
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