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INTRODUCTION
These cross-motions for summary judgment concern requests submitted by NBC 7 San
Diego (“NBC 7”), its investigative reporter Tom Jones, and the Reporters Committee for Freedom
of the Press (“RCFP”) (collectively, “Plaintiffs”) under the Freedom of Information Act (“FOIA”
or the “Act”), 5 U.S.C. § 552, to the U.S. Department of Homeland Security (“DHS”) and its
component agencies U.S. Customs and Border Protection (“CBP”) and U.S. Citizenship and
Immigration Services (“USCIS”) (collectively, “Defendants”).1 The FOIA requests at issue were
spurred by investigative reporting by NBC 7 that uncovered Defendants’ targeted, systemic
monitoring of journalists covering a caravan of Central American migrants approaching the United
States’ border with Mexico in late 2018. Declaration of Tom Jones (“Jones Decl.”), Ex. 2.
As detailed herein, these preliminary cross-motions for partial summary judgment are
necessary because of Defendants’ refusal to comply with their most basic obligations under FOIA:
to search for and release non-exempt records requested by Plaintiffs. RCFP’s requests sought, in
part, records from a specified time frame containing specific words or phrases, Pls.’ Combined
Statement of Material Facts as to Which There is no Genuine Issue and Resp. to Defs.’ Statement
of Material Facts (hereinafter, “Pls.’ SUMF”) ¶ 35. Defendants searched for and located records
exactly matching the descriptions provided in RCFP’s requests. Yet rather than simply process
and release those records, Defendants inexplicably deemed them “non-responsive” and have
refused to process or release them to Plaintiffs. See, e.g., Memorandum of Law in Support of
Defendants’ Motion for Summary Judgment (“Defs.’ Mem.”), ECF No. 22-1 at 8 (“having
determined that none of the records that hit on the search terms were, in fact, responsive to the
1

Plaintiff Reporters Committee for Freedom of the Press submitted a nearly identical FOIA
request to Immigration and Customs Enforcement as well, but that request is not at issue in the
parties’ instant cross-motions.
1
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substance of the request . . .”). Defendants’ actions—and their argument that agencies may, in
their discretion, simply rewrite FOIA requests in this manner—contravenes the plain text of the
Act and binding D.C. Circuit precedent, as well as numerous district court decisions. See 5 U.S.C.
§ 552(a)(3) (FOIA mandates agencies to release the entirety of a requested record unless it, or a
portion thereof, falls within one of the Act’s exemptions or exclusions); Am. Immigration Lawyers
Ass’n v. Exec. Office for Immigration Review, 830 F.3d 667, 677 (D.C. Cir. 2016) (holding that
FOIA “does not provide for withholding responsive but non-exempt records”); Shapiro v. Cent.
Intelligence Agency, 170 F. Supp. 3d 147, 154 (D.D.C. 2016) (explaining that where a FOIA
request sought “all records” “mentioning” specific search terms, “there could be no dispute about
which items were being requested;” responsive records were simply those that “contain” the search
term, a determination that “involve[s] virtually no guesswork” on the part of the agency).
Defendants’ obdurate refusal to search for and/or process records that indisputably fall
squarely within the ambit of Plaintiffs’ FOIA requests, and their failure to justify their “nonresponsive” determinations, are clear violations of the Act. See id. By forcing a separate round of
briefing to the Court to address these issues, Defendants are unjustifiably delaying Plaintiffs’
access to—and ability to report on—records that may shed light on government actions targeting
First Amendment-protected activity. This needless delay is unacceptable; the press and public
have a powerful and urgent interest in understanding how the government collects and uses
information about journalists, as such activities could implicate constitutional, statutory, and
regulatory protections for newsgathering and reporting.
For the reasons herein, Plaintiffs respectfully request that the Court (1) deny DHS’s motion
for summary judgment with respect to RCFP’s FOIA request; (2) deny CBP’s and USCIS’s motion
for partial summary judgment; (3) grant Plaintiffs’ cross-motion for partial summary judgment

2
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with respect to the inadequacy of CBP’s search for records and Defendants’ determinations of nonresponsiveness; and (4) order Defendants to process all responsive records for release to Plaintiffs.2
BACKGROUND AND PROCEDURAL HISTORY
I.

Plaintiffs’ FOIA Requests
In March 2019, NBC 7 San Diego published an explosive investigation revealing that the

United States government had created a “secret database of activists, journalists, and social media
influencers” related to a migrant caravan approaching the United States’ border with Mexico.
Plaintiffs’ Statement of Undisputed Material Facts (“Pls.’ SUMF”), ¶ 29. Documents obtained
and reported on by NBC 7 show that the government created databases of various individuals—
including journalists—and, in some instances, had placed alerts on their passports. For each person
included in this secret government database, the database contained a photo, date of birth, a
“country of commencement,” and the individual’s “alleged role tied to the migrant caravan.”

(reproduced from Declaration of Tom Jones (“Jones Decl.”), Ex. 3)

2

Plaintiffs do not challenge DHS’s referral of NBC 7’s FOIA request to CBP and ICE for direct
response.
3

Case 1:19-cv-01146-RBW Document 24-1 Filed 05/18/20 Page 8 of 28

Jones Decl., Ex. 2. Some individuals in the database had a large “X” over their photo, “indicating
whether they were arrested, interviewed, or had their visa or SENTRI pass revoked by officials[.]”
Id. Ten of the individuals listed were journalists, seven of whom are U.S. citizens. Id. Journalists
on the list were targeted for secondary screening: one journalist said she was “pulled into
secondary inspections three times and asked questions [by border officials] about who she saw and
photographed” in the course of her work. Id. During one such screening, “[t]wo people in
plainclothes came down and took [the journalist] to another room . . . [t]hey questioned [her] in a
small room, asking [her] questions about the shelter, what [she] was seeing there, who was [she]
working for.” Id. She was later told by border agents that “an alert had been placed on her passport
and that she would be pulled into a secondary screening again if she crossed the border.” Id.
NBC 7’s reporting prompted demands for additional information, including from four U.S.
Senators,3 as well as the launch of a DHS Inspector General investigation led by “a
multidisciplinary team of [OIG] criminal investigators, program analysts, and attorneys.”4
Following NBC 7’s report, Plaintiffs submitted four separate FOIA requests to Defendants.
Pls.’ SUMF ¶¶ 30, 32, 33, 34; Compl., ¶¶ 16, 23. Specifically, Plaintiffs Tom Jones and NBC 7
sought the following records from CBP:
•

Records that reference or mention the words “Operation Secure Line” from
September 1, 2018, through present day. “Operation Secure Line” is the initiative
formed to monitor the arrivals of migrant caravans along the southern United
States/Mexico border. Directives should include but not be limited to, those issued
for agents within San Diego Sector Customs and Border Protection, Immigration
and Customs Enforcement, Homeland Security Investigations, Office of Field
Operations and the U.S. Border Patrol Sector Intelligence Unit.

3

Letter from Senators Tom Udall, Elizabeth Warren, Richard Blumenthal, and Kamala Harris to
Kevin McAleenan, Acting Secretary of the Department of Homeland Security (May 10, 2019),
archived at https://perma.cc/D7AB-UL3J.
4
Letter from Jennifer Costello, Acting Inspector General of the Department of Homeland Security,
to Senator Tom Udall (July 15, 2019), archived at https://perma.cc/H75E-NGPM.
4
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•

All documents uploaded and contained within a SharePoint application titled “ILUOASISS-OMEGA San Diego Sector, San Diego Sector Foreign Operations
Branch, Migrant Caravan FY-2019, Suspected Organizers, Coordinators,
Instigators and Media.” These documents include the following documents titled,
“Migrant Caravan Support Network 2018” created December 25, 2018, a folder
labeled “ICC Tasking Documents,” a folder titled “Xavier Parks MOZEJEWSKI
info,” and 25 “.docx” files created on December 18, 2018 and saved within. For
general background, see this article and images referenced.5

•

Emails, memos or directives discussing the creation and use of a SharePoint
application titled “ILU- OASISS-OMEGA San Diego Sector, San Diego Sector
Foreign Operations Branch, Migrant Caravan FY- 2019, Suspected Organizers,
Coordinators, Instigators and Media” from September 1, 2018, and December 31,
2018. This is a list of targets that were identified for secondary screening purposes,
as well as targets where alerts were placed on the individuals’ passports.

•

Emails shared between the “San Diego Caravan Working Group” related to the
“ILU-OASISS-OMEGA” operation monitoring the San Diego caravan.

Pls.’ SUMF ¶ 31; Compl., Ex. 2.
Plaintiff RCFP sought the following records from each Defendant:
1. All emails, memoranda, or other forms of communication directing the
establishment of the application(s)/database(s) described in the NBC 7 article and
accompanying screenshots/documents;
2. All memoranda, protocols, guidelines, or other written instructions setting forth
which agency employees have access to the application(s)/database(s) described
in the NBC 7 article and accompanying screenshots/documents;
3. Any and all Privacy Impact Assessments conducted for the
application(s)/database(s) described in the NBC 7 article and accompanying
screenshots/documents;
4. All System of Records Notices (“SORNs”) for the application(s)/database(s)
described in the NBC 7 article and accompanying screenshots/documents;
5. All policies, practices, procedures, and/or protocols that prohibit discrimination
against arriving travelers, as referenced in Mr. Meehan’s statement;
6. Any and all policies, practices, procedures, and/or protocols that have specific
provisions regarding encounters with journalists, as referenced in Mr. Meehan’s
5

This element of the FOIA request contained hyperlinks to news stories published by Plaintiffs
Tom Jones and NBC 7 San Diego.
5
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statement;
7. All communications, memos, protocols, or guidelines discussing or referring to
any interaction between DHS’s Media Monitoring Services database and the
application(s)/database(s) described in the NBC 7 article and accompanying
screenshots/documents;
8. All memoranda, protocols, guidelines, or other written instructions setting forth
criteria or process(es) for creating a dossier on a member of the news media;
9. All emails, memoranda, or other forms of written or electronic communication,
from January 1, 2017 to present, that mention or reference “ILU-OASISSOMEGA” and “media” or “reporter” or “journalist”;
10. All emails to, from, copying, or blind copying any email address ending in
“.eop.gov”, from January 1, 2017 to present, that contain “media” or “reporter” or
“journalist” and any of the following terms or phrases:
a. “caravan”
b. “migrant caravan”
c. “southern border”
d. “Mexican border”
e. “migrants”
f. “refugees”;
11. All emails to, from, copying, or blind copying any email address ending in
“.fbi.gov”, from January 1, 2017 to present, that mention or refer to the
application(s)/database(s) described in the NBC 7 article and accompanying
screenshots/documents;
12. All emails, memoranda, or other forms of written or electronic communication,
from January 1, 2017, to present, that include “media” or “reporters” or
“journalist” and any of the following terms:
a. “screening”
b. “scrutiny”
c. “searches”
d. “secondary”
e. “passport”.
Pls.’ SUMF ¶ 35; Compl., Exs. 6, 7, 9 (internal footnotes omitted).
Defendants DHS, CBP, and USCIS failed to provide a determination as to any of Plaintiffs’
FOIA requests within the statutory time frame. Pls.’ SUMF ¶ 36; Compl., ¶¶ 22, 31–34. Plaintiffs
filed the Complaint in the above-captioned action on April 22, 2019. See Compl.

6
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II.

Defendants’ Processing of Plaintiffs’ Requests

A. USCIS
Following the filing of this lawsuit, Defendants’ counsel informed Plaintiffs and the Court
that USCIS “does not believe that it possesses responsive records, other than potentially for items
10 and 12 of the RCFP request.” Joint Status Report, ECF No. 12, ¶ 5. Thereafter, RCFP’s counsel
engaged in meet and confer discussions with counsel for USCIS and, during those discussions,
RCFP agreed to limit the scope of USCIS’s search for records. Declaration of Adam A. Marshall
(“Marshall Decl.”), Exs. 5, 6; Pls.’ SUMF ¶ 38; Joint Status Report, ECF No. 13, ¶ 6. RCFP
agreed that USCIS would conduct an initial search for records responsive to items 10 and 12 of
RCFP’s request and, upon completion of that initial search, the parties would determine whether
additional searches were necessary. Pls.’ SUMF ¶ 38; Joint Status Report, ECF No. 13, ¶ 6.
USCIS searched the offices of its senior leadership for records responsive to item 10 of
RCFP’s request and located approximately 1,371 pages of records. Pls.’ SUMF ¶ 40. On January
22, 2020, USCIS sent a letter to RCFP stating that upon review of those 1,371 pages of records, it
had determined that none of them were responsive to item 10 of RCFP’s request,6 “although they
did hit on search terms.” Pls.’ SUMF ¶ 41; Seventh Joint Status Report (“JSR”), ECF No. 21, ¶
10.a. RCFP disputed USCIS’s position that records matching the description of the requested
records set forth in RCFP’s request could be considered non-responsive. Sixth JSR, ECF No. 18,
¶ 10.b. The parties, unable to reach an agreement as to this issue, determined that motions practice

6

In its January 22, 2020 letter, USCIS refers to item 10 and 12 of RCFP’s request, but the agency
appears to have mistakenly copied and pasted item 11 of RCFP’s request instead of item 10.
Nonetheless, the search conducted for records responsive to item 10 conforms to the parameters
set forth in item 10 of RCFP’s request.
7

Case 1:19-cv-01146-RBW Document 24-1 Filed 05/18/20 Page 12 of 28

would be necessary. Id. ¶ 10.c. To date, USCIS has not produced any records in response to
RCFP’s request. Pls.’ SUMF ¶ 42.
B. DHS
Following the filing of the complaint in this matter, RCFP agreed to significantly narrow
the scope of its request to DHS. Pls.’ SUMF ¶ 43; see also Joint Status Report, ECF No. 13, ¶ 7
(limiting the scope of RCFP’s request only to items 9–12 and to four specific DHS offices). This
decision was, in part, a result of meet and confer discussions during which counsel for DHS had
expressed concern about “undue burden” on the agency. Marshall Decl., Ex. 7. Despite RCFP’s
good faith agreement to voluntarily narrow the scope of its request to DHS in order to expedite the
agency’s search for and processing of responsive records, DHS took approximately ten months to
complete its search. Compare Compl. with Seventh JSR, ECF No. 21, ¶ 13.
DHS conducted a search for records within the Office of the Secretary, the Office of the
Deputy Secretary, the Office of Strategy, Policy, and Plans, and the Office of Public Affairs.
Declaration of V.M.L. Holzer (“Holzer Decl.”), ECF No. 22-5, ¶¶ 5–6. At a February 25, 2020
status conference before the Court, DHS stated that although it had located records in these offices
falling within the specific time frame and matching the precise descriptions set forth in RCFP’s
request, DHS deemed none of the records responsive. See Seventh JSR, ECF No. 21, ¶ 14.
Thereafter, on April 16, 2020, DHS sent a letter to RCFP stating that DHS was unable to locate
any records responsive to items 9–12 of RCFP’s request, Pls.’ SUMF ¶ 48, even though it had
located records matching the description of requested records set forth in RCFP’s request. Holzer
Decl., ¶ 12. To date, DHS has not produced any records in response to RCFP’s request. Pls.’
SUMF ¶ 49.

8
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C. CBP
Item 9 of RCFP’s request to CBP asked for records from January 1, 2017, to present that
mention or reference “ILU-OASISS-OMEGA” and “media” or “reporter” or “journalist.” Pls.’
SUMF ¶ 35. Items 3 and 4 of NBC 7’s request to CBP seek records discussing the creation and
use of a specific SharePoint application, and emails shared between the “San Diego Caravan
Working Group” related to the “ILU-OASISS-OMEGA” operation. Pls.’ SUMF ¶ 31. Following
the initiation of this lawsuit, CBP conducted a search for records in response to item 9 of RCFP’s
request and items 3 and 4 of NBC 7’s request using the search term “ILU-OASISS-OMEGA,”
Declaration of Patrick Howard (“Howard Decl.”), ECF No. 22-4, ¶ 9. This search located
approximately 1,900 email records. Pls.’ SUMF ¶ 50. CBP then reviewed those records for
responsiveness, including whether they contained the additional terms—“media” or “reporter” or
“journalist”—identified in item 9 of RCFP’s request. Pls.’ SUMF ¶ 51.
During meet and confer discussions, CBP informed counsel for Plaintiffs that the agency
determined that the records it located were not responsive. See, e.g., Marshall Decl. Ex. 9; Sixth
JSR, ECF No. 18, ¶ 6.b. Plaintiffs disputed CBP’s position that records “contain[ing] the keywords
identified in Plaintiffs’ FOIA requests” and that “repeat the language contained therein,” Seventh
JSR, ECF No. 21, ¶ 6.b. (Defendants’ description of the records), could be considered nonresponsive. See Sixth JSR, ECF No. 18, ¶ 6.f. The parties, unable to reach an agreement as to this
issue, determined that motions practice would be necessary. Id. at ¶ 6.g.
Upon review of Defendants’ representation that approximately 98% of the emails
responsive to items 3 and 4 of NBC 7’s request and item 9 of RCFP’s request consisted of emails
generated during the processing of those requests or this litigation, Defs.’ Mem. at 6—something
Plaintiffs were unaware of prior to Defendants’ filing of their motion for partial summary

9
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judgment—counsel for Plaintiffs emailed counsel for CBP on May 7, 2020 to state that Plaintiffs
would voluntarily narrow the scope of their requests to exclude responsive records that were
generated solely as a result of CBP’s processing of their requests or this litigation. Pls.’ SUMF ¶
55.
LEGAL STANDARDS
FOIA was enacted to create an enforceable, statutory right of “access to official
information long shielded unnecessarily from public view[.]” Dep’t of Air Force v. Rose, 425 U.S.
352, 361 (1976) (citation omitted). As the Supreme Court has explained, the “core purpose” of
FOIA is to increase “public understanding of the operations or activities of the government.” Dep’t
of Justice v. Reporters Comm. For Freedom of Press, 489 U.S. 749, 775 (1989). “Official
information that sheds light on an agency’s performance of its statutory duties falls squarely within
that statutory purpose.” Id. at 773 (citation omitted).
Under FOIA, an agency’s actions are reviewed by the district court de novo. 5 U.S.C. §
552(a)(4)(B). The agency bears the burden of establishing that it conducted a search “reasonably
calculated to uncover all relevant documents,” Weisberg v. Dep’t of Justice, 705 F.2d 1344, 1351
(D.C. Cir. 1983), and that its withholding of records is proper, Campbell v. Dep’t of Justice, 164
F.3d 20, 30 (D.C. Cir. 1998), as amended (Mar. 3, 1999); see also 5 U.S.C. § 552(a)(4)(B).
FOIA cases are frequently decided on summary judgment. See, e.g., Defenders of Wildlife
v. Border Patrol, 623 F. Supp. 2d 83, 87 (D.D.C. 2009) (collecting cases). Summary judgment
may be granted if “the movant shows that there is no genuine dispute as to any material fact and
the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). An agency is entitled
to summary judgment in a FOIA action only if it establishes that it has “fully discharged” its
statutory obligations. Weisberg, 705 F.2d at 1350.

10
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ARGUMENT
I.

USCIS has failed to support its motion for partial summary judgment with any
declaration or affidavit, and therefore its motion must be denied.
Summary judgment may be granted if “the movant shows that there is no genuine dispute

as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). “A party asserting that a fact cannot be . . . disputed must support the assertion” by “citing
to particular parts of materials in the record” or “showing that the materials cited do not establish
the . . . presence of a genuine dispute[.]” Am. Immigration Council v. Dep’t of Homeland Sec.,
950 F. Supp. 2d 221, 228–29 (D.D.C. 2013); Fed. R. Civ. P. 56(c)(1). In FOIA cases, to prevail
on summary judgment an agency “must show that it made a good faith effort to conduct a search
for the requested records . . . which it can do by submitting a reasonably detailed affidavit, setting
forth the search terms and the type of search performed, and averring that all files likely to contain
responsive materials (if such records exist) were searched.” Reporters Comm. for Freedom of
Press v. Fed. Bureau of Investigation, 877 F.3d 399, 402 (D.C. Cir. 2017) (internal quotations,
modification, and citation omitted). When there is a dispute as to the responsiveness of a record,
and “where a record’s presence . . . arose from some sort of “hit” in [an agency’s] indexing system
. . . the [agency] can obtain summary judgment . . . only by offering some non-conclusory
justification for each ultimate classification as non-responsive.” Shapiro v. Dep’t of Justice, 944
F.3d 940, 943 (D.C. Cir. 2019) (internal citations omitted) (emphasis added).
Here, USCIS has not submitted any affidavit or declaration in support of its motion for
partial summary judgment, let alone a declaration that describes, in a non-conclusory way, the
basis for each non-responsive classification it made. Compare Larson v. Dep’t of State, 565 F.3d
857, 862 (D.C. Cir. 2009) (instructing that agency affidavits must “describe the justifications for
nondisclosure with reasonably specific detail”); Shapiro v. DOJ, 944 F.3d at 943 with Defendants’

11
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Statement of Undisputed Material Facts (“Defs.’ SUMF”), ECF No. 22-2 (not citing to any
declaration or affidavit with respect to USCIS). USCIS’s motion for partial summary judgment,
accordingly, must be denied.
II.

CBP failed to conduct an adequate search for records responsive to item 3 of
NBC 7’s request and item 9 of RCFP’s request.
An agency is required to perform more than a perfunctory search in response to a FOIA

request. Ancient Coin Collectors Guild v. Dep’t of State, 641 F.3d 504, 514 (D.C. Cir. 2011). An
agency “fulfills its obligations under FOIA if it can demonstrate beyond material doubt that its
search was ‘reasonably calculated to uncover all relevant documents.’” Valencia-Lucena v. Coast
Guard, 180 F.3d 321, 325 (D.C. Cir. 1999) (quoting Truitt v. Dep’t of State, 897 F.2d 540, 542
(D.C. Cir. 1990)). At summary judgment, a court “may rely on ‘[a] reasonably detailed affidavit
. . . averring that all files likely to contain responsive materials . . . were searched.’” Id. at 326
(emphasis added) (quoting Oglesby v. Dep’t of Army, 920 F.2d 57, 68 (D.C. Cir. 1990)).
Here, CBP’s claim that it “developed a search that was reasonably calculated to discover
records responsive to Items 3 and 4 of the NBC 7 Request and Item 9 of the RCFP Request,” Defs.’
Mem. at 6, fails to satisfy its obligations under FOIA. First, it is well established that summary
judgment for the government is improper if the agency does not aver that it has searched all files
likely to contain responsive records. See, e.g., Oglesby, 920 F.2d at 68 (“A reasonably detailed
affidavit . . . averring that all files likely to contain responsive materials (if such records exist)
were searched, is necessary to afford a FOIA requester an opportunity to challenge the adequacy
of the search and to allow the district court to determine if the search was adequate in order to
grant summary judgment.”); Iturralde v. Comptroller of Currency, 315 F.3d 311, 314 (D.C. Cir.
2003) (setting forth same standard); Krocka v. Exec. Office for United States Attorneys, 2019 WL
690341, at *3 (D.D.C. Feb. 19, 2019) (“While an agency need not search every record system, it
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must aver[ ] that all files likely containing responsive materials (if such records exist) were
searched.”) (internal quotation and citation omitted); Huntington v. Dep’t of Commerce, 234 F.
Supp. 3d 94, 103 (D.D.C. 2017) (holding agency’s “account of its search is nonetheless facially
flawed[]” because “[t]o satisfy the dictates of FOIA, the [agency] must, at a minimum, aver that it
has searched all files likely to contain relevant documents.” (internal quotations and citation
omitted, underline in original)).
Here, the Declaration of Patrick Howard, submitted in support of Defendants’ motion, does
not aver that all files likely to contain responsive materials were searched in response to Plaintiff’s
FOIA Requests. See Howard Decl.; Pls.’ SUMF ¶ 56. For that reason alone, a material question
of fact exists as to whether CBP has satisfied its obligation to search all files likely to contain
records responsive to items 3 and 4 of NBC 7’s request and item 9 of RCFP’s request, and
summary judgment in its favor is precluded. Oglesby, 920 F.2d at 68; Iturralde, 315 F.3d at 314;
Krocka, 2019 WL 690341, at *3; Huntington, 234 F. Supp. 3d at 103.
Additionally, summary judgment as to the adequacy of CBP’s search for records
responsive to these items should be granted in favor of Plaintiffs. CBP’s declarant only mentions
searches for emails by the agency. Pls.’ SUMF ¶ 57. But item 3 of NBC 7’s request and item 9
of RCFP’s request are not limited to email records. See Pls.’ SUMF ¶¶ 31, 35. In addition to
seeking emails, item 3 of NBC 7’s request seeks “memos or directives,” and item 9 of RCFP’s
request seeks “memoranda[] or other forms of written or electronic communication.” Id.; Compl.,
Exs. 2, 6. None of the materials submitted by CBP in support of its motion for partial summary
judgment identify the scope—or even the existence—of any searches undertaken by CBP for nonemail records responsive to item 3 of NBC 7’s request and item 9 of RCFP’s request. Although
CBP previously indicated it was separately processing “non-email records responsive to the NBC
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7 San Diego request,” Seventh JSR, ECF No. 21, ¶ 7.a., it elected to move for summary judgment
with respect to the entirety of items 3 and 4 of NBC 7’s request without submitting any evidence
as to any non-email searches. See Defs.’ Motion for Partial Summ. J., ECF No. 22 at 2; Howard
Decl.
By failing to conduct and/or set forth any evidence regarding its search for non-email
records, CBP has not satisfied its obligations under FOIA with respect to these subparts of
Plaintiffs’ requests. An agency is “bound to read [a FOIA request] as drafted [and] not as agency
officials . . . might wish it was drafted[.]” Nat’l Sec. Counselors v. CIA, 960 F. Supp. 2d 101, 183
(D.D.C. 2013) (internal quotations and citations omitted). Indeed, in Physicians for Human Rights
v. Department of Defense, 675 F. Supp. 2d 149 (D.D.C. 2009), which Defendants repeatedly cite,
see, e.g., Defs.’ Mem. at 4, the district court granted summary judgment for the requester as to the
adequacy of the agency’s search, holding that the agency had interpreted the request “too
narrowly” and imposed limiting factors not present in the request, itself. Physicians for Human
Rights, 675 F. Supp. 2d at 164. That is exactly what CBP has done here. Accordingly, summary
judgment for CBP as to the adequacy of its search for records responsive to item 3 of NBC 7’s
request and item 9 of RCFP’s request is improper, and summary judgment should be granted to
Plaintiffs as to the inadequacy of CBP’s searches for these items.
III.

CBP, USCIS, and DHS are unlawfully withholding responsive records.
A FOIA request must “reasonably describe” the records sought. 5 U.S.C. 552(a)(3)(A).

Upon receiving such a FOIA request, and after conducting a search to identify the corresponding
records, an agency must, under the plain text of the Act, “make the records promptly available.”
Id. As the D.C. Circuit has held, agencies have no discretion under the statute to withhold
“responsive but non-exempt records[.]” Am. Immigration Lawyers Ass’n, 830 F.3d at 677.
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FOIA “requests for documents that ‘mention’ or ‘reference’ a specified person or topic”
reasonably describe what is being sought; indeed, the agency’s search for records in response to
such a request should require “no guesswork.” Shapiro v. CIA, 170 F. Supp. 3d at 154–55. In
Shapiro, for example, the requester sought “all records” “mentioning the deceased individual
Rolihlahla Mandela (aka Nelson Mandela, aka Madiba, aka Tata).” Id. at 152. The CIA claimed
that this request was not reasonably described; the district court disagreed. Id. at 154. The court’s
reasoning was straightforward: “[T]here can be no dispute about which items are being requested”
because “the subject of Shapiro’s request is the entirety of each document that mentions Mandela,
even if such references are fleeting and tangential. So compliance should involve virtually no
guesswork: A record is responsive if and only if it contains Mandela’s name (or those of his three
listed aliases) or any descriptor obviously referring to him.” Id. (emphasis added).
Here, Plaintiffs’ requests to Defendants unquestionably satisfied the “reasonably
described” standard set forth in FOIA. The portions of RCFP’s requests at issue sought records
from certain specified time periods that contain certain keywords. Pls.’ SUMF ¶ 35.

These

portions were crafted—intentionally—to require “no guesswork” on the part of the agency to
determine what constitutes a responsive record: a record is responsive if and only if it contains the
specified keywords and is within the specified time frame. Any records meeting those criteria are,
ipso facto, responsive records that must be produced. 5 U.S.C. 552(a)(3)(A); Shapiro, 170 F.
Supp. 3d at 154.
Defendants have located records that match the precise description of records sought in
RCFP’s requests—records from a specified time period containing certain words and/or phrases—
but have arbitrarily decided to label them “non-responsive” based on some additional subjective
and/or unexplained criteria imposed by the agency. See Defs.’ Mem. at 8, 9, 10. Moreover, not
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only were Defendants required to do so under FOIA, but they also explicitly agreed to search for
records containing the keywords set forth in RCFP’s request. See, e.g., Pls.’ SUMF ¶ 39, 45;
Marshall Decl. Ex. 6 (July 2019 email from then-counsel for Defendants stating that USCIS will
conduct a search “us[ing] the terms provided” in the request); Marshall Decl. Ex. 7 (August 2019
email from then-counsel for Defendants stating that DHS will “use the search terms identified in
those requests”). In short, the record is undisputed that Defendants have records responsive to
RCFP’s FOIA requests.
Defendants’ repeated insistence that FOIA allows them “discretion” to determine that
records that meet the exact description of requested records set forth in a FOIA request are, in fact,
not responsive, is erroneous. For instance, Defendants cite to Bigwood v. Department of Defense,
132 F. Supp. 3d 124, 140 (D.D.C. 2015) for the proposition that “a FOIA petitioner cannot dictate
the search terms for his or her FOIA request.” Defs.’ Mem. at 4. Yet, in Bigwood, the requester
sought records “relating to” a particular subject matter; the requester did not request records
containing specific words or phrases. Bigwood, 132 F. Supp. 3d at 132–33. Defendants’ reliance
on Bigwood is, therefore, inapposite given that, here, the portions of RCFP’s requests at issue
precisely described the records sought as those that contained certain words in a certain date range.
Pls.’ SUMF ¶ 35.
For the same reasons, Defendants’ reliance on Agility Public Warehousing Co. K.S.C. v.
National Security Agency, 113 F. Supp. 3d 313, 339 (D.D.C. 2015), is misplaced. In Agility, the
plaintiff had sought records “relating” to and “pertaining” to certain topics, id. at 319, unlike the
portions of RCFP’s requests at issue here. Defendants’ reliance on a case from outside this district,
Nielsen v. Bureau of Land Management, 252 F.R.D. 499, 514 (D. Minn. 2008), is likewise
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misguided. The plaintiff in Nielsen sought records “concerning” certain events; he did not request
records from a specified time period that contain certain keywords. Id. at 504.
Not only are Defendants required under FOIA to process the records described in RCFP’s
requests, but their refusal to do so is inexplicable.

Federal agencies frequently (and

understandably) ask that FOIA requesters provide them specific keywords in searching for records.
See Am. Oversight v. Envtl. Prot. Agency, 386 F. Supp. 3d 1 (D.D.C. 2019) (noting multiple
requests by EPA for keywords in response to FOIA requests). In American Oversight, the court
noted that the EPA’s request for keywords (or subject matters) from the requester to identify
records “would no doubt make it easier for an agency to locate the specific records that a requester
seeks.” Id. at 15. Agencies should welcome laser-focused specificity in FOIA requests. Searching
for records identified by keyword and date reduces administrative burden—something one would
expect Defendants to embrace. Cf. Holzer Decl., ¶ 14 (lamenting administrative burdens of
responding to FOIA requests).7 Instead of requiring an agency to (1) come up with a search
methodology to locate responsive records, (2) conduct a search, (3) conduct a separate
“responsiveness” review of the records it locates, and then (4) review those records for exemptions,
a FOIA request that provides the exact criteria for responsiveness requires that an agency only
conduct a search and review the responsive records for exempt information.
Requesters, too, benefit from requesting records that meet specified keywords and other
criteria. For example, they avoid any chance of the agency misinterpreting what records they are

7

DHS, itself, has touted its implementation of eDiscovery tools that allow “key word searches” in
its 2018 Chief Freedom of Information Act Officer Report to the Attorney General of the United
States, illustrating that keyword searches are increasingly becoming the norm in the processing of
FOIA requests. See 2018 Chief Freedom of Information Act Officer Report to the Attorney General
of the United States, Dep’t of Homeland Security (March 2018), archived at
https://perma.cc/992B-W74Q. DHS heralded this new tool as a positive development within its
FOIA office.
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after. They also avoid having to wonder whether an agency is—as required by the Act—broadly
interpreting a FOIA request. As a frequent FOIA requester, RCFP often submits requests that take
this approach in order to streamline the FOIA process and eliminate uncertainty. See Marshall
Decl. ¶ 7–8. Not only does such an approach facilitate efficiency in the administrative process,
but it is specifically designed to reduce the issues that need to be briefed in litigation, thereby
conserving judicial and party resources. Unfortunately, Defendants have forced Plaintiffs to
litigate what should be a non-issue, as set forth with respect to each agency below.
A. USCIS has improperly deemed records responsive to item 10 of RCFP’s request as “not
responsive.”
USCIS identified 1,371 pages of records in response to item 10 of RCFP’s request, which
asks for “[a]ll emails to, from, copying, or blind copying any email address ending in “.eop.gov”,
from January 1, 2017 to present, that contain “media” or “reporter” or “journalist” and any of the
following terms or phrases: “caravan,” “migrant caravan,” “southern border,” “Mexican border,”
“migrants,” “refugees.” Pls.’ SUMF ¶ 35. The agency maintains that although these 1,371 pages
of records “hit on the search terms” in RCFP’s request, they are not responsive to the “substance
of the request.” Defs.’ Mem at 8. USCIS’s position is contrary to law and belied by its own
description of the “not responsive” records it located.
First, USCIS’s position that “none of the records that hit on the search terms were, in fact,
responsive” to item 10 of RCFP’s request fails for the reasons detailed above. See supra at 15–
16; Sixth JSR, ¶ 10.b. Item 10 of RCFP’s request seeks all electronic communications containing
certain specified keywords within a specific timeframe; accordingly, any electronic
communications meeting those criteria are, by definition, responsive. Pls.’ SUMF ¶ 35; Compl.,
Ex. 9 at 4. The plain text of FOIA unambiguously requires USCIS to produce all non-exempt
portions of those records. 5 U.S.C. 552(a)(3)(A).
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Secondly, USCIS’s own proffered descriptions of the records located during its search for
records responsive to item 10 of RCFP’s request—even though consisting of cursory summaries—
demonstrate such records are unmistakably responsive to RCFP’s request. For example, USCIS
claims the following records are “not responsive:”
• “Email traffic between Executive office of the President (EOP) and United States
Citizenship and Immigration Services (USCIS) regarding FY18 refugees”
• “USCIS and EOP emails and Article on “A ‘Refugee Caravan’ Is Headed to the U.S. and
Getting Bigger Every Day”
• “DOS email regarding update on Migrant Caravans”
• EOP and USCIS email regarding attached article on ‘Refugee Screening Process Needs
Strengthening’”
Marshall Decl., Ex. 8.
Notwithstanding that these records are, by definition, responsive because USCIS “use[d]
the search terms identified in Item 10 of the RCFP Request,” Defs.’ Mem. at 8, Plaintiffs are hardpressed to fathom how the above-mentioned records are not, additionally, “responsive to the
substance of the request,” id. USCIS’s arbitrary and, frankly, absurd position regarding the
responsiveness of these records flouts its obligations under FOIA. See, e.g., Nat’l Sec. Counselors
v. CIA, 849 F. Supp. 2d 6, 12 (D.D.C. 2012) (“[A]gencies should go as far as they reasonably can
to ensure that they include what requesters want to have included within the scope of their FOIA
requests.”) (emphasis added) (internal citation omitted). Accordingly, the court should deny
USCIS summary judgment as to its determinations of responsiveness with respect to item 10 of
RCFP’s request and grant summary judgment for Plaintiffs.
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B. DHS has improperly deemed records responsive to RCFP’s request non-responsive and
has failed to support its non-responsiveness determinations with a reasonably detailed
affidavit.
After taking approximately ten months to conduct a search for records responsive to
RCFP’s request—which RCFP voluntarily narrowed at the agency’s request—DHS informed
Plaintiffs that it had located no responsive records, even though it located records that exactly
match the description of records sought by RCFP’s request. Pls.’ SUMF ¶ 43–46, 48; Seventh
JSR, ECF No. 21, ¶ 13. DHS’s position is unlawful under FOIA.
In conducting a search for records responsive to RCFP’s request, DHS located records that
exactly matched the description of the records sought by RCFP, Defs.’ Mem. at 9, but nonetheless
concluded “that none of the records that hit on the search terms were, in fact, responsive to the
substance of the request.” Defs.’ Mem. at 10. DHS maintains it has now “fulfilled its obligations
under FOIA,” id., despite proffering no explanation whatsoever to support its determinations of
non-responsiveness, see infra. While the “fruits” of an agency’s search are not the standard by
which courts assess its reasonableness, Iturralde, 315 F.3d at 313, agencies may not “read the
request so strictly that the requester is denied information the agency well knows exists in its
files[.]” Hemenway v. Hughes, 601 F. Supp. 1002, 1005 (D.D.C. 1985). Given that DHS located
records matching the exact description of the records sought by RCFP’s request, its refusal to
produce those records constitutes an unlawful withholding of records under FOIA. See Am.
Immigration Lawyers Ass’n, 830 F.3d at 677 (agency may not withhold responsive, non-exempt
records). That DHS would adopt such a position after RCFP worked with it in good faith to
substantially narrow the scope of the request, Pls.’ SUMF ¶ 43, is especially egregious and smacks
of bad faith.
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The declaration submitted by DHS in an attempt to justify its actions is patently inadequate,
offering no explanation, whatsoever, for why DHS’s search “produced no records responsive to
Plaintiffs’ [sic] RCFP DHS Request”). Compare Holzer Decl. with Shapiro v. DOJ, 944 F.3d at
943 (emphasizing that particularly when records containing responsive search terms, or “hits” are
located in the course of the agency’s search, the agency must offer a “non-conclusory justification
for each ultimate classification as non-responsive”). In Shapiro v. Department of Justice, the D.C.
Circuit ruled that where the FBI located records that “fell within the literal terms of [Shapiro’s]
request directly,” id. at 944, the court “agree[d]” with Shapiro that the “FBI need[ed] to provide
more explanation for why those files’ references to the same topics” did not constitute responsive
records. Id. Here, notwithstanding that DHS conducted a search for and located records that “hit
on the search terms” of RCFP’s request, Holzer Decl., ¶ 12, it offers absolutely nothing to justify
its “non-responsive” determination. Accordingly, because the Holzer Declaration “lacks sufficient
detail for the Court to determine whether the search was adequate,” DHS has flouted its obligation
to “describ[e] [its] justifications for nondisclosure with reasonably specific detail.” Nat’l Sec.
Counselors v. CIA., 849 F. Supp. 2d at 11.
Summary judgment for DHS is, thus, improper due to (1) the insufficiency of its affidavit
and (1) its determinations of responsiveness with respect to RCFP’s request; summary judgment
should thus be entered for Plaintiffs.
C. CBP has failed to justify its “non-responsive” determinations with respect to item 9 of
RCFP’s request and items 3 and 4 of NBC 7’s request.
Defendant CBP conducted a search for records responsive to item 9 of RCFP’s request and
items 3 and 4 of NBC 7’s request. Pls.’ SUMF ¶ 50; Howard Decl., ¶ 9. Item 9 of RCFP’s request
to CBP expressly asks for “[a]ll emails, memoranda, or other forms of written or electronic
communication, from January 1, 2017 to present, that mention or reference ‘ILU-OASISS-
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OMEGA’ and ‘media’ or ‘reporter’ or ‘journalist.’” Pls.’ SUMF ¶ 35. Items 3 and 4 of NBC 7’s
request seek:
•

Emails, memos or directives discussing the creation and use of a
SharePoint application titled “ILU-OASISS-OMEGA San Diego
Sector, San Diego Sector Foreign Operations Branch, Migrant Caravan
FY- 2019, Suspected Organizers, Coordinators, Instigators and Media”
from September 1, 2018, and December 31, 2018. This is a list of targets
that were identified for secondary screening purposes, as well as targets
where alerts were placed on the individuals’ passports.

•

Emails shared between the “San Diego Caravan Working Group”
related to the “ILU-OASISS-OMEGA” operation monitoring the San
Diego caravan.

Pls.’ SUMF ¶ 31.
In conducting its search for records responsive to these items, CBP searched for records
containing the term “ILU-OASISS-OMEGA,” and manually reviewed the records located,
including to determine if they “contain the additional search terms identified” in the RCFP request
or “the subject matter described in the NBC 7 request.” Howard Decl., ¶ 10.8 However, CBP
determined that all the records it located are “non-responsive,” even though it represented that they
“contain the keywords identified in Plaintiffs’ FOIA requests” or “repeat the language contained
therein.” Seventh JSR, ECF No. 21, ¶ 6.b. (emphasis added).
The majority of responsive records located by CBP—although clearly responsive—are no
longer at issue because Plaintiffs have narrowed the scope of their requests to exclude them. Upon
learning from CBP’s representation in its partial motion for summary judgment that approximately
98% of the emails it located in responsive to item 9 of RCFP’s request and items 3 and 4 of NBC
8

Paragraph 9 of the Howard Declaration states that CBP conducted an electronic keyword search
of all CBP email accounts for records that contain the term “ILU-OASSIS-OMEGA.” Plaintiffs
suspect that this deviation from the search term requested by Plaintiffs, “ILU-OASISS-OMEGA,”
is a typographical error, and that CBP conducted a search using the correct search term.
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7’s request “relate[d] to the initial processing of the FOIA Requests and the instant litigation,” id.,
Plaintiffs elected to narrow their requests to exclude such records. Marshall Decl., ¶ 24. Though
such records are plainly responsive to the FOIA requests at issue, Plaintiffs have elected not to
have them processed in order to expedite the processing of records regarding Defendants’
surveillance and targeting of journalists at the southern border.
However, still at issue are approximately 2% of the emails that CBP located that do not
relate to the processing of RCFP’s or NBC 7’s requests or this litigation, and for which CBP has
offered no explanation as to why it determined them to be “non-responsive.” As noted above, the
D.C. Circuit has expressly held that “where a record’s presence . . . arose from some sort of “hit”
in [an agency’s] indexing system . . . the [agency] can obtain summary judgment . . . only by
offering some non-conclusory justification for each ultimate classification as non-responsive.”
Shapiro v. DOJ, 944 F.3d at 943 (internal citations omitted) (emphasis added). CBP has failed to
do that here with respect to the remaining emails at issue. Partial summary judgment for CBP is
thus improper; summary judgment as to this issue should instead be granted to Plaintiffs.
CONCLUSION
For the reasons set forth herein, Plaintiffs respectfully request that the Court deny DHS’s
motion for summary judgment with respect to RCFP’s FOIA request; deny CBP’s and USCIS’s
motion for partial summary judgment; grant Plaintiffs’ cross-motion for partial summary judgment
with respect to the inadequacy of CBP’s search for records and all Defendants’ determinations of
non-responsiveness; and order Defendants to produce all responsive, non-exempt records to
Plaintiffs.

Date: May 18, 2020

Respectfully submitted,
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