
 

 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 
   MICHIGAN IMMIGRANT RIGHTS 
CENTER, DR. GEOFFREY ALLAN 
BOYCE, DR. ELIZABETH 
OGLESBY, and AMERICAN CIVIL 
LIBERTIES UNION OF MICHIGAN, 
 

Plaintiffs, 
 
vs. 
 
UNITED STATES DEPARTMENT 
OF HOMELAND SECURITY and 
UNITED STATES CUSTOMS AND 
BORDER PROTECTION, 

 
Defendants. 

  
 
Case No. 2:16-cv-14192 
 
Hon. Mark Goldsmith 
 
 
PLAINTIFFS’ JOINT MOTION 
FOR SANCTIONS 

 
 

  
__________________________________________________________________ 

 

Plaintiffs, jointly and by their respective counsel, state the following as their 

Joint Motion for Sanctions. 

1. This case dates back to a 2015 request under the Freedom of 

Information Act (FOIA), 5 U.S.C. § 552 et seq., for information on Defendants’ 

activities within the “100 mile zone”—the area near international borders where 

Customs and Border Protection (CBP) claims that it has heightened authority to act 

without a warrant. The requested information is of intense public interest, and 
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highly relevant to ongoing public policy and legislative discussions regarding 

CBP’s role and the “100 mile zone.” 

2. As the Court is aware from Plaintiffs’ Joint Petition for Partial Award 

of Attorneys’ fees and other filings, Defendant Customs and Border Protection 

(CBP), through delay, inadequate staffing, and other failures, has dragged this case 

out for years. See ECF 62, Pg.ID# 1356-1363 (summarizing history of litigation). 

3. The most recent failure relates to the Court’s March 25, 2019, order 

regarding Categories C and D documents narrowed by agreement of the parties. 

ECF 52.  Defendants were ordered to review 3,356 pages per month and produce 

documents to Plaintiffs on the 11th of each month beginning on March 11, 2019. 

Id. The Court also ordered that “[t]he final production will occur no later than 

December 11, 2019,” with the final Vaughn index to be produced by January 6, 

2020. ECF 60, Pg. ID# 1339. See also ECF 72, Pg.ID# 1863 (same). This schedule 

was to ensure that all motions would be filed by January 29, 2019. ECF 72, Pg.ID# 

1868.  

4. Defendants’ excuse for missing this easy deadline (see generally 

discussion of normal document review/processing rates in ECF 51) was that they 

had somehow reviewed documents from the wrong time period. See ECF 73. The 

irony is that an agency that has long complained about burden allegedly had 
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misfocused its efforts on a set of documents that Plaintiffs had previously given up 

on due to the Agency’s exhausting pattern of delay. ECF 73 at 2. 

5. Even knowing there as a problem with their production, Defendants 

took their time in investigating, reporting, and seeking help. They only filed their 

motion for an extension on December 23, 2019, twelve days after the deadline. In 

fact, the first discussion with Plaintiffs of any problem was on December 20, 2019, 

more than a week after the deadline had passed. 

6. Defendants have not identified any valid excuse for missing the 

deadline, and they have benefitted from their own delay, diversion, and passive 

resistance to complying with FOIA. 

7. Sanctions are necessary to deny Defendants the fruit of their 

nonfeasance (or malfeasance) and to deter similar behavior in the future. The 

amount of the sanction should be sufficient to make clear to Defendants that the 

failure to adequate staff the agency is no excuse for delayed productions or 

violations of Court orders. 

CONCLUSION AND RELIEF REQUESTED 

For the reasons set forth in the attached Brief and exhibits, Plaintiffs are 

requesting sanctions at least in the amount of: 

a. $ 250 per day between the expiration of the December 11 production 

deadline and the December 23 motion to the Court ($3,000 total). 
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b. $ 250 per day starting from the date of the Court’s January 2, 2020 

order compelling production (ECF No. 76) to the completion of 

production (currently with February 14, 2020 as the Court-mandated 

end date, see ECF 76). 

c. $ 1,000 per day for each day after February 14, 2020 until the 

completion of production, if production is not complete by February 

14. 

8. Pursuant to E.D. Mich. L.R. 7.1, Plaintiffs sought concurrence in the 

relief requested here on January 13, 2020, but concurrence was denied. 

 

Dated: January 13, 2020 

By:/s/ Miriam Aukerman (w/ consent) 
Miriam Aukerman (P63165) 
American Civil Liberties Union  
  Fund of Michigan 
1514 Wealthy Street, Suite 260 
Grand Rapids, MI 49506 
(616) 301-0930 
maukerman@aclumich.org 
 
Daniel Korobkin (P72842) 
Monica Andrade (P81921) 
American Civil Liberties Union 
 Fund of Michigan 
2966 Woodward Avenue 
Detroit, MI 48201 
(313) 578-6824 
dkorobkin@aclumich.org  

Respectfully submitted, 
 
DYKEMA GOSSETT PLLC 
 
By:/s/ Nina Gavrilovic   
Dante A. Stella (P60443) 
Nina Gavrilovic (P81214) 
Attorneys for Plaintiffs 
Michigan Immigrant Rights Center, 
Geoffrey Alan Boyce, and Elizabeth 
Oglesby 
400 Renaissance Center 
Detroit, MI 48243 
(313) 568-6693 
dstella@dykema.com  
ngavrilovic@dykema.com 
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   MICHIGAN IMMIGRANT RIGHTS 
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STATEMENT OF QUESTIONS PRESENTED 

Should the Court impose sanctions for Defendants’ failure to produce 
documents by the Court-ordered deadline, without legal justification or even an 
adequate explanation? 

Plaintiffs answer, “Yes.” 

Defendants would answer, “No.” 

The Court should answer, “Yes.” 
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STATEMENT OF MOST CONTROLLING AUTHORITIES 

Chambers v. NASCO, Inc., 501 U.S. 32 (1991); Electrical Workers Pension 
Fund of Local Union 58 v. Gary's Elec. Serv. Co., 340 F.3d 373 (6th Cir. 2003) 
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INTRODUCTION / STATEMENT OF FACTS 

Without belaboring the facts already recited in Plaintiffs’ Motion, it suffices 

to say that Defendants Department of Homeland Security and Customs and Border 

Protection (collectively, “Defendants”) missed the firm deadline set by this Court 

for final production of records in this long-running case. See, generally, Motion. 

The following facts are not subject to reasonable dispute: 

 Defendants admit they missed the production deadline. 

 Defendants did not raise this issue with anyone until more than a week 
after the deadline had passed. 

 Defendants did not seek to address the issue with the Court until almost 
two weeks after Defendants had missed the deadline.  

 CBP, institutionally, decided to devote only 27 of its 60,000 employees 
(.045%) to addressing an annual volume of 86-87,000 FOIA requests. 
Defendants’ Motion, ECP 73-1, at 6-7. Put another way, CBP has 2,222 
employees generating records for every one employee processing FOIA 
requests. 

 Defendants are aware of their own resources and their own claims that 
the work here is “complex,” yet have not, at any point, adequately 
resourced it. 

In this instance, the Court can also surmise that delay works on the side of a party 

resisting FOIA requests especially where, as here, the data becomes stale and 

therefore less valuable to the requestor over time. 
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ARGUMENT 

A. The Court Has the Ability to Punish Malfeasance (and Nonfeasance). 

Federal Rule of Civil Procedure 37(b)(2)(vii) provides that the Court may 

treat the failure to obey an order as contempt. Even if it did not, the same power 

exists under the Inherent Powers Doctrine:  “[I]t is firmly established that the 

power to punish for contempts is inherent in all courts.” Chambers v. NASCO, 

Inc., 501 U.S. 32, 44 (1991) (internal quotations and citations omitted). Civil 

contempt sanctions are appropriate “when a party has acted in bad faith, 

vexatiously, wantonly, or for oppressive reasons.” Id. at 45-46 (internal quotations 

and citation omitted); Electrical Workers Pension Fund of Local Union 58 v. 

Gary's Elec. Serv. Co., 340 F.3d 373, 378 (6th Cir. 2003).  Sanctionable bad faith 

conduct can include refusal to comply with a court order. Youn v. Track, Inc., 324 

F.3d 409, 420 (6th Cir. 2003) (collecting cases). Courts have observed that 

sanctions are awardable in the FOIA context. See Jefferson v. Reno 123 F. Supp. 

2d 1, 4 (D.D.C. 2000) (imposing monetary fines, separate from legal fees, for 

violating order). 

A finding of contempt requires the movant to produce clear and convincing 

evidence that the violating party “violated a definite and specific order of the court 

requiring [it] to perform or refrain from performing a particular act or acts with 

knowledge of the court’s order.” Electrical Workers, 340 F.3d at 379; Allegra 
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Network, LLC v. Bagnall, 11-11131, 2012 U.S. Dist. LEXIS 48918, at *8 (E.D. 

Mich. Apr. 6, 2012). “Once the movant establishes his prima facie case, the burden 

shifts to the contemnor who may defend by coming forward with evidence 

showing that he is presently unable to comply with the court’s order.” Electrical 

Workers, 340 F.3d at 379; Allegra Network, 2012 U.S. Dist. LEXIS 48918 at *8-9.  

To satisfy this burden, “a defendant must show categorically and in detail why he 

or she is unable to comply with the court’s order.” Rolex Watch U.S.A., Inc. v. 

Crowley, 74 F.3d 716, 720 (6th Cir. 1996); Allegra Network, 2012 U.S. Dist. 

LEXIS 48918 at *9. “When evaluating a defendant’s failure to comply with a court 

order, [a court] also consider[s] whether the defendant took all reasonable steps 

within [his] power to comply with the court's order.”  Electrical Workers, 340 F.3d 

at 379 (citation omitted); Allegra Network, 2012 U.S. Dist. LEXIS 48918 at *9. 

The sanction should be tailored to fulfill the ends of the order that was 

violated, considering “the character and magnitude of the harm threatened by 

continued contumacy, and the probable effectiveness of any suggested sanction in 

bringing about the result desired.” United States v. United Mine Workers, 330 U.S. 

258, 304 (1947). Courts in this district have endorsed the notion of progressive 

fines covering past wrongdoing and potential future disobedience. See, e.g., 

Allegra Network, 2012 U.S. Dist. LEXIS 48918 at *14-15 ($100 per day fine for 

first twenty-eight days and then a $500 per day after).  
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B. The Court Should Impose Monetary Sanctions for Civil Contempt and 
a Progressive Sanction for Any Failure to Complete the Document 
Production by February 14, as Provided in ECF 76. 

1. Defendants Have Failed to Comply with the Court’s Order, and 
The Facts They Describe Do Not Present an Excuse. 

In this action, there is clear and convincing (if not incontrovertible) evidence 

that Defendants, without justification, failed to obey the Court’s order. In fact, 

there is already a judicial determination to that effect. See, generally, ECF 76: 

In the Court’s view, Howard has offered no good 
explanation for his failure to notice either that any 
documents he reviewed predated January 1, 2015, or that 
the number of pages remaining in the pool of documents 
was greater than anticipated. The question is whether 
there was a valid excuse for this. There is not. 

January 2, 2020 Order at 3 (ECF 76). Even if the Court had not made this 

determination directly, the facts admit only one conclusion: the situation is wholly 

traceable to the actions or omissions of the Defendants:  

a. Patrick Howard, CBP FOIA branch chief who supervised the 
production, stated that a vendor hired by Defendants mistakenly gave 
Howard’s team numerous pre-1/1/2015 documents that the parties had 
agreed need not be produced.  Id. at 2.  

b. As the Court observed, Howard’s team failed to notice what it was 
reviewing, wasted time on extraneous material, and did not make the 
deadline. Id.  

c. Defendants’ ability to comply, even prospectively, is impacted by 
another factor wholly within Defendants’ control: bottleneck all FOIA 
productions through one person. Id. at 3.1 As noted in Section 2, 

                                                 
1   The Order observed that “Howard personally devotes approximately ten 

to eleven full-time days per month reviewing productions on this case. Given these 
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below, this is a problem in all of Defendants’ FOIA matters, and one 
of Defendants’ own making. 

Defendants did not even attempt, in their motion to extend the production 

time (ECF 73), to put any of this in a framework of excusable neglect. Plaintiffs 

are not in a position to test whether an error occurred on the part of the vendor, and 

they acknowledge that vendors sometimes make mistakes. But the obvious failure 

here is by CBP’s legal staff to see the dates on the face of documents they were 

reviewing. This, as the Court observed, is difficult to explain. As the court 

observed in Reno, the focus is on the institution. Reno, 123 F. Supp. 2d at 7. After 

the failure was discovered, Defendants did not do anything but resume review, at 

essentially their own chosen pace, on the correct set of documents – despite the 

production period now being extended several times due to their prior 

intransigence.  

2. Where the Failure Here Was Brought About by Institutional 
Decisions, Defendants’ Failure is Also the Result of Bad Faith. 

When the focus turns to the institution, Defendants claim that they have 

limited manpower, which, once they found the error, made it impossible for them 

to finish the project without seeking yet another protracted delay. This is not an act 

of nature; it is the completely predictable consequence of an agency’s failure to 

adequately staff its FOIA division. If existing FOIA staff cannot process FOIA 

                                                                                                                                                             

constraints, Howard stated that CBP would not be prepared to make the final 
production of documents until February 28, 2020.” 
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requests without violating court orders, CBP should assign sufficient staff to its 

FOIA operations to comply with its legal obligations to timely respond to FOIA 

requests. Cf. Donham v. U.S. Dep’t of Energy, 192 F. Supp. 2d 877, 882 (S.D. Ill. 

2002) (collecting cases and holding that agency backlogs do not justify failure to 

produce documents). 

Defendants’ failure to devote sufficient resources reflects an approach in 

which they stall and “take their chances,” perhaps based on the belief that the worst 

thing that will happen—assuming an adversary is not exhausted by the runaround 

or gives up on stale data—is that the adversary will be forced to seek relief. Since 

FOIA already provides for attorneys’ fees, the only deterrent lies in other types of 

sanctions for civil contempt, which perhaps seems cheaper to CBP than funding 

sufficient staff to fulfill CBP’s legal duties under FOIA. 

The Court need not take Plaintiffs’ word for it; Defendants’ own annual 

reports tell the story. In its annual FOIA report to the Attorney General published 

in March 2019, DHS reported that it had an overall backlog of 54,783 “complex” 

requests.  2018 Freedom of Information Act Officer Report to the Attorney General 

of the United States, Department of Homeland Security (Mar. 2019), 

https://www.dhs.gov/sites/default/files/publications/dhs_fy2018_foia_report_updat

ed.pdf, at 15.  Even within DHS, CBP has a particularly dismal track record of 

giving FOIA the attention it deserves: 
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 CBP in general reported an increase from 1,008 total backlogged 
requests at the end of 2017 to 6,660 at the end of 2018, a 600% 
increase.  Id. at 21.  

 CBP’s productivity decreased by 12,729 requests in the past two 
reported years, a 15% drop.  Id.  

 CBP as a unit was spending a mere $8.3 million on FOIA processing 
but was spending $3.0 million on FOIA litigation, which is one of the 
closest ratios in all of DHS.  Id. at 18.  

 CBP outspends any of its sibling DHS divisions on FOIA litigation by 
a factor of no less than 3:1, and its litigation-related costs are 40% of 
all of DHS’s FOIA litigation expenditures. Id.  

 CBP takes a median of 90 days to address “complex” requests, which 
is 50% slower than the DHS median. Id. at 15. The slowest 10 
complex requests had been pending between 897 and 1,173 days. Id. 
at 16. Although DHS has not released the 2019 report, it is very likely 
that this case is one of the very oldest. 

Thus, Defendants’ violation of this Court’s order—although superficially 

triggered by an episodic “mistake”—is grounded in the systemic failure of CBP to 

uphold its obligations under FOIA. That failure has been manifest throughout this 

case, and it has driven considerable delay and numerous extensions of production 

deadlines. The only way that CBP will begin taking its obligations under FOIA 

seriously is if courts—including this one—impose sanctions for FOIA violations, 

and if those sanctions are sufficient in magnitude that the agency will reform is 

FOIA practices. 
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3. A Progressive Monetary Sanction is Appropriate Here. 

In terms of a sanction, as Allegra Network observes, there should a 

compensatory element and a coercive one. The compensatory element is already 

provided for by FOIA, and Plaintiffs will simply add the legal fees from 

Defendants’ latest misadventure to their final motion for fees. The coercive 

element, though, is more topical to this motion: Defendants must be punished for 

their flat-out failure to comply plus their failure to promptly bring up the situation 

with Plaintiffs or the Court. And going forward, they must be put under the gun for 

the root cause here: failing to adequately, or even reasonably, staff their FOIA 

department. Plaintiffs would propose $250 a day as a benchmark, roughly 

equivalent to the daily cost of hiring an additional low-cost staff attorney to assist. 

This would help remove any financial incentive to keeping low staffing levels. 

CONCLUSION AND RELIEF REQUESTED 

For the above-stated reasons, the Court should award Plaintiffs sanctions 

against Defendants as stated in their Motion. 
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Dated: January 13, 2020 

 
 
By:/s/ Miriam Aukerman (w/ consent) 
Miriam Aukerman (P63165) 
American Civil Liberties Union  
  Fund of Michigan 
1514 Wealthy Street, Suite 260 
Grand Rapids, MI 49506 
(616) 301-0930 
maukerman@aclumich.org 
 
Daniel Korobkin (P72842) 
Monica Andrade (P81921) 
American Civil Liberties Union 
 Fund of Michigan 
2966 Woodward Avenue 
Detroit, MI 48201 
(313) 578-6824 
dkorobkin@aclumich.org  
 

Respectfully submitted, 
 
DYKEMA GOSSETT PLLC 
 
By:/s/ Nina Gavrilovic   
Dante A. Stella (P60443) 
Nina Gavrilovic (P81214) 
Attorneys for Plaintiffs 
Michigan Immigrant Rights Center, 
Geoffrey Alan Boyce, and Elizabeth 
Oglesby 
400 Renaissance Center 
Detroit, MI 48243 
(313) 568-6693 
dstella@dykema.com  
ngavrilovic@dykema.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on January 13, 2020, I electronically filed the foregoing 

paper with the Clerk of the Court using the Court’s e-filing system which will send 

a notification of such filing to all participants. 

 

 /s/ Nina Gavrilovic    
Attorney for Plaintiffs Michigan 
Immigrant Rights Center, Geoffrey Alan 
Boyce, and Elizabeth Oglesby 
 

 

Case 2:16-cv-14192-MAG-EAS   ECF No. 79   filed 01/13/20    PageID.1928    Page 17 of 17


	CONCLUSION AND RELIEF REQUESTED
	STATEMENT OF QUESTIONS PRESENTED
	STATEMENT OF MOST CONTROLLING AUTHORITIES
	INTRODUCTION / STATEMENT OF FACTS
	CONCLUSION AND RELIEF REQUESTED

