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I. INTRODUCTION 
 
 As exemplified by this action, FOIA litigation against the Government can be a 

Sisyphean endeavor. The American Immigration Lawyers Association (AILA) filed its FOIA 

request against U.S. Customs and Border Protection (CBP) in July 2013. See Pl’s Reply to Defs’ 

Resp. to Pl’s Stmt. of Material Facts Not in Genuine Dispute (May 5, 2020) (PRSMF) ¶1. After 

years of CBP inaction, AILA filed this action in December 2016, seeking to compel CBP and the 

U.S. Department of Homeland Security (collectively, the Government) to comply with their 

FOIA obligations. See ECF No. 1. Since then, the Court has noted the inadequacy of the 

Government’s search methodology, the unreasonableness of its interpretation of AILA’s FOIA 

request as seeking only the indices to Chapter 11 and 12 of the Officer’s Reference Tool (ORT) 

rather than the documents listed in those indices, and, nearly a year later, the need for the 

Government to file a supplemental declaration detailing its search methods and to produce a 

Vaughn index. See ECF No. 30; ECF No. 45.  

The parties have engaged in extensive discussions regarding documents that have been 

redacted or withheld and the adequacy of the Government’s Vaughn indices. See PRSMF ¶¶6-13. 

As a result, the parties winnowed down their dispute to a finite set of 71 records, which the 

Government maintained were properly redacted, and which AILA asserted were improperly 

redacted and inadequately described in the Vaughn index. Pending before this Court are the 

parties’ cross-motions for summary judgment with respect to these 71 records. 

In conjunction with its November 14, 2019 motion for summary judgment, the 

Government attached a Vaughn index and maintained that all 71 records were properly redacted 

or withheld. See ECF No. 53-3; ECF No. 53-2. But, as evidenced by the Government’s 

subsequent actions, this again has proved untrue. 
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In its January 21, 2020 summary judgment filing, AILA showed why each of the 71 

records was inadequately described in the Government’s latest Vaughn index and improperly 

withheld. See ECF No. 56-2. Subsequently, the Government in effect changed its position in the 

midst of summary judgment briefing by producing less redacted versions of 27 of the 71 

disputed records and filing another Vaughn index on March 10, 2020. See ECF No. 59 at 1; ECF 

No. 59-1 (hereinafter, Supplemental Vaughn index). 

Setting aside the issue of why the Government’s did not disclose these records to AILA 

before summary judgment briefing commenced—thereby sparing AILA the time and expense 

needed to address all 71 disputed records—there still remain 36 records for which the 

Government has not adequately substantiated its position under FOIA. Because all things—even 

FOIA litigation—must come to an end, this Court should grant AILA’s motion for summary 

judgment as to the disputed 36 records. The Court should require the Government to produce 

those records to AILA in unredacted form because it has failed to meet its burden of establishing 

that 5 U.S.C. § 552(b)(7)(E) justifies withholding the records. See 5 U.S.C. 552(a)(4)(B). Any 

other remedy would reward the Government’s years of foot-dragging.  

II. ADDITIONAL FACTUAL BACKGROUND 
 

In this litigation, AILA seeks disclosure of records from the ORT, an important collection 

of policy documents and resources used by CBP officers in the inspection and admission 

process.1 The parties filed cross motions for summary judgment regarding the adequacy of the 

redactions in 71 records from the ORT. See ECF No. 53-2; ECF No. 56-1. On March 10, 2020, 

 
1  Starting in 2013, the ORT replaced the Inspector’s Field Manual (IFM), the previous 
reference tool for use by CBP officers. See, e.g., ECF No. 53-1 ¶1; ECF No. 16-2, Exh. A ¶¶4-5. 
The IFM had been made public following a FOIA request, but when it was replaced, CBP 
elected not to make any portion of the new ORT available to the public. See ECF No. 12 ¶12.  
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the Government provided AILA with less redacted versions of 27 of the 71 records. See ECF No. 

59 at 1.2 The Government then submitted its opposition to AILA’s cross-motion for summary 

judgment, and a Supplemental Vaughn index with entries for most of the 71 records AILA 

challenged, to this Court. See ECF Nos. 59, 59-1.  

 After reviewing the 27 newly released and less redacted records, AILA determined that it 

would no longer challenge any redactions in 21 of those records.3 Additionally, after reviewing 

the Supplemental Vaughn index, AILA determined that it would no longer challenge the 

redactions in 14 additional records. Therefore, what remains at issue is the Government’s 

decision to withhold 36 records in part pursuant to FOIA Exemption 7(E).4 These records are 

described in the attached Revised Index of Documents and are referred to by their record number 

(Records 5-8, 11-14, 17, 20, 23-25, 27, 29-35, 38, 40, 43-47, 49, 51, 53, 60-61, 65-67).  

 
2  The Government alleges that CBP provided less redacted versions of 29 of these records. 
See ECF No. 59 at 1. However, AILA did not receive new versions of two of the records: (1) 
Correction of Erroneous Admissions and (2) Correction of Erroneous Records of Admission (I-
94 Corrections). See ECF No. 62 ¶¶50, 54; see also ECF No. 56-11; ECF No. 56-12. Instead, 
CBP provided two similarly named documents that were no longer at issue in this litigation: 
Erroneous Admissions and Correction and I-94 Corrections. See Third Declaration of Kristin 
Macleod-Ball (Macleod-Ball Decl.) ¶¶2, 3. 
 
3  The less redacted versions of the remaining documents are attached. See Macleod-Ball 
Decl., Exhs. 1-6. 
 
4  In its cross-motion for summary judgment, AILA also challenged the Government’s 
application of Exemption 5 to certain records. In its opposition, the Government did not put forth 
any argument in support of its application of Exemption 5. See ECF No. 59. In fact, the 
Government expressly stated that “CBP does not claim exemption (b)(5) on any portion” of at 
least one of the records challenged by AILA. See ECF No. 59-2 ¶169. Thus, CBP has waived 
any opposition to AILA’s arguments that the records were not properly withheld under 
Exemption 5.  

AILA also previously challenged the Government’s application of Exemptions 6 and 
7(C) in Records 28, 58, 59, 62 and 63. However, those records are no longer at issue in this case, 
and AILA no longer challenges the Government’s application of those exemptions. 
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III. THE GOVERNMENT FAILED TO ESTABLISH A BASIS FOR WITHHOLDING 
THE REVISED INDEX DOCUMENTS PURSUANT TO 5 U.S.C. § 552(B)(7)(E) 
 
In its summary judgment briefing, its supporting declaration, and, most strikingly, in its 

Response to AILA’s Statement of Material Facts Not in Genuine Dispute, see ECF Nos. 53-2, 

53-3, 59, 59-2, the Government fails to show that its redactions to any of the 36 disputed records 

are proper. The Government has repeatedly pointed AILA (and this Court) to its ever-changing 

and non-specific (though massive) Vaughn indices, as though the sheer size of the record in this 

case will carry the day. But that is not the law. Defenders of Wildlife v. United States Border 

Patrol, 623 F. Supp. 2d 83, 90 (D.D.C. 2009) (noting that explanations provided by DHS are 

“inadequate to permit the Court to determine whether DHS is justified in withholding hundreds 

of pages of potentially responsive documents based on exemptions 5 and 7(E)”). This failure of 

proof supports the denial of the Government’s motion for summary judgment. 

By contrast, AILA has done the painstaking work of reviewing the Government’s 

Vaughn indices. In its May 4, 2020 Reply in Support of Its Statement of Material Facts Not In 

Genuine Dispute (PRSMF), AILA explains why the Government’s redactions of the 36 disputed 

records are improper as a matter of law. For the reasons stated in its PRSMF and below, AILA’s 

cross-motion for summary judgment should be granted. 

A.  The Government Still Has Not Provided an Adequate Declaration 
and Vaughn Index. 

 
Despite multiple opportunities to do so, the Government has yet to provide a declaration 

or Vaughn index that show that its application of Exemption 7(E) is permissible. See, e.g., 

Defenders of Wildlife, 623 F. Supp. 2d at 87 (requiring agency to “describe ‘the documents and 

the justifications for nondisclosure with reasonably specific detail, demonstrate that the information 

withheld logically falls within the claimed exemption, and [not be] controverted by either contrary 
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evidence in the record nor by evidence of agency bad faith’”) (citation omitted); King v. U.S. Dep’t 

of Justice, 830 F.2d 210, 219 (D.C. Cir. 1987) (requiring agency to “correlat[e]” the descriptions 

in its Vaughn index about the applicability of exemptions “with the particular part of a withheld 

document to which they apply”); Am. Immigration Council v. U.S. Dep’t of Homeland Sec., 950 F. 

Supp. 2d 221, 247 (D.D.C. 2013) (providing 4 elements to establish evidentiary burden under 

Exemption 7(E)). The Government’s arguments to the contrary are insufficient and generally 

untethered to the specific documents at issue in this case.  

In its opposition, the Government relies largely upon Fourth Declaration by Patrick 

Howard (ECF No. 53-3) to claim that it has established that the disclosure of withheld information 

would risk circumvention of law as required by Exemption (7)(E). See ECF No. 59 at 6. But, as 

AILA previously explained, the Fourth Howard Declaration does not individually describe a 

single record at issue in this case, let alone explain how or why its boilerplate language applies to 

any particular application of Exemption 7(E). See ECF No. 56-1 at 8-9. The Government briefly 

addresses its reasoning for withholding a limited number of specified records, but even these 

examples provide explanations that appear to describe only portions of the withheld record or 

echo the boilerplate explanations from the Fourth Howard Declaration. See 59 at 8 (referring to 

Record 5 but failing to correlate basis for redactions to any specific portion of heavily redacted 

27-page record); id. at 8 n.4 (referring to Record 29 but suggesting all 7(E) redactions in heavily 

redacted 8-page document relate to “how to complete certain fields in CBP systems”); id. at 9 

(referring to Record 7 but explaining potential for circumvention of law with boilerplate language). 

Nor does the Government’s submission of a belated Supplemental Vaughn index (ECF 

No. 59-1) resolve the lack of sufficient detail regarding the bases for applying Exemption 7(E); it 

continues to suffer from the same inadequacies as the original Vaughn index: missing entries, 
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insufficient detail and inaccuracies, and boilerplate language. AILA’s May 4, 2020 Reply to 

Defendants’ Response to AILA’s Statement of Material Facts Not in Genuine Dispute (PRSMF) 

provides a detailed explanation why the Supplemental Vaughn index is deficient with respect to 

each of the 36 disputed records.  

In many instances, the Government’s Supplemental Vaughn index adds only minimal, 

vague language to the descriptions in the original Vaughn index, and still does not provide 

sufficient information to assess the validity of the redactions. See Am. Immigiration Council, 950 

F. Supp. 2d at 247 (stating that agencies should provide “1) a description of the technique or 

procedure at issue in each document, 2) a reasonably detailed explanation of the context in which 

the technique is used, 3) an exploration of why the technique or procedure is not generally 

known to the public, and 4) an assessment of the way(s) in which individuals could possibly 

circumvent the law if the information were disclosed.”). The Government does not meet this 

standard. By way of example:  

• Record 17 is vaguely described as containing “law enforcement 
techniques and procedures on processing and interviewing aliens for 
expedited removal at ports of entry,” ECF No. 59-1 at 13-14; see 
also PRSMF ¶¶71-74; 
 

• Record 20 is vaguely described as containing “law enforcement 
techniques and procedures related to determining admissibility of 
aliens at ports of entry,” id. at 16-17; see also PRSMF ¶¶84-86; 
 
 

• Record 32 is vaguely described as containing “sensitive techniques, 
procedures and processes related to certain records in CBP systems 
and how to process travelers at ports of entry with such records” and 
omitting name of category of records, id. at 30-31; see also PRSMF 
¶¶138-42; 
 

• Record 35 is vaguely described as containing “sensitive law 
enforcement techniques, procedures on processing individuals 
formerly subject to national security reporting and registration 
requirements,” id. at 33-34; see also PRSMF ¶¶152-56; 
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• Record 40 is vaguely described as containing “law enforcement 

tactics and procedures geared towards identifying and detecting 
violators of student visas,” id. at 38-39; see also PRSMF ¶¶174-77; 
 

• Record 60 is vaguely described as containing “law enforcement 
techniques and procedures utilized during inspections at ports of 
entry to determine when further scrutiny is required,” id. at 59-60; 
see also PRSMF ¶¶254-57. 

See also ECF No. 59-1 at 31-32 (Record 33); ECF No. 59-1 at 65-67 (Record 66); PRSMF 

¶¶143-46, 277-80. These and other entries fail to provide specifics about how and why the 

withheld information could risk circumvention of the law. 

Other entries in the Supplemental Vaughn index do not contain “a relatively detailed 

justification, specifically identifying the reasons why a particular exemption is relevant and 

correlating those claims with the particular part of a withheld document to which they apply.” 

King, 830 F.2d at 219 (quoting Mead Data Cent., Inc. v. U.S. Dep’t of the Air Force, 566 F.2d 

242, 251 (D.C. Cir. 1977)). For example, the Government asserts Exemption 7(E) over Record 5 

without providing any differentiation regarding the reasons that the exemption allegedly applies 

to extensive redactions across a 19-page document. ECF No. 59-1 at 23-24; PRSMF ¶¶21-25. 

See also id. at 27-29 (asserting 7(E) with respect to Record 30, a 9-page document); id. at 60-61 

(same with respect to Record 61, a 23-page document withheld in full); id. at 64-65 (same with 

respect to Record 65, a 46-page document); PRSMF ¶¶129-33, 258-61, 273-76. Additionally, as 

in the initial Vaughn index, most entries consistent primarily of generalities and paraphrase 

various exemptions, even exemptions that AILA is no longer seeking to challenge, with language 

from the Fourth Howard Declaration. See, e.g., ECF No. 59-1 at 4-5 (describing Record 7); 

PRSMF ¶¶30-33. 

In other instances, the Government asserts Exemption 7(E) in the Supplemental Vaughn 
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index even where the redacted text relates to techniques, guidelines or procedures that are known 

to the general public or the disclosure of which would not risk circumvention of the law. For 

example, the Government asserts that the redactions in Record 14 consists of “law enforcement 

techniques and examples” even though text of the document suggests that some redactions 

provide a legal assessment of when unlawful presence does and does not accrue. See ECF No. 

59-1 at 10-11; PRSMF ¶¶59-62. See also ECF No. 59-1 at 22-23 (describing redactions in 

Record 25, a more than 15-year old document, as consisting of techniques and procedures the 

disclosure of which “would jeopardize CBP’s ongoing investigations and operations”) (emphasis 

added); id. at 60-61 (asserting that disclosing any portion of Record 61, including the title of the 

document, which is disclosed in the Vaughn index itself, could “enable[e] [potential violators] to 

circumvent the law, avoid detection, and evade apprehension”); PRSMF ¶¶106-10, 258-61. 

Finally, the Supplemental Vaughn index is incomplete. The index entirely omits Record 

12, and instead has an entry for a similarly named record that AILA is not challenging. Compare 

ECF No. 59-1 at 8-9 with ECF No. 56-12. Another index entry erroneously states that Record 11 

was “released on 3/10/20 with updated redactions” and no longer contains redactions pursuant to 

Exemption 7(E)—but AILA has yet to receive an unredacted version of the document. See ECF 

No. 59-1 at 8; Macleod-Ball Decl. ¶¶2-3. 

Thus, despite multiple opportunities to do so, the Government has failed to establish that 

it properly withheld the Revised Index Documents through its Vaughn indices or the Fourth 

Howard Declaration. This Court should order the Government to produce the improperly 

withheld records. 
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B. The Government’s Arguments Regarding Exemption 7(E) Are Meritless. 
 
 In order to withhold information pursuant to Exemption 7(E), an agency must establish 

that (1) the “records or information [withheld were] compiled for law enforcement purposes” and 

(2) the withheld information consists of guidelines, techniques or procedures for law enforcement 

investigations or prosecutions the disclosure of which “could reasonably be expected to risk 

circumvention of the law.” 5 U.S.C. §552(b)(7)(E). Redacting records pursuant to Exemption 7(E) 

is not appropriate if the relevant guidelines, techniques or procedures are not already well known 

to the public. See, e.g., Founding Church of Scientology, Inc. v. Nat’l Sec. Agency, 610 F.2d 824, 

832 n.67 (D.C. Cir. 1979) (noting that “routine techniques and procedures already well known to 

the public” should not be protected) (internal quotation omitted). AILA has previously explained 

how, in this case, the Government improperly withheld portions of records that fail to meet these 

requirements. See ECF No. 56-1 at 12-17. The Government’s arguments to the contrary, see ECF 

No. 59 at 3-10, are unavailing. 

 The Government fails to engage substantively with AILA’s argument that it improperly 

withheld records and portions of records on the basis of techniques, procedures, or guidelines 

that are already known to the public. See ECF No. 56-1 at 16-17. By suggesting that “Defendants 

are not obligated to disclose records that are already in the public domain” and that AILA bears 

the initial burden of proving that a “duplicate” of the redacted information is public, ECF No. 59 

at 10, the Government both misstates Defendants’ obligation and minimizes the types of 

information that must be disclosed. See, e.g., Albuquerque Pub. Co. v. U.S. Dep’t of Justice, 726 

F. Supp. 851, 857 (D.D.C. 1989) (describing Exemption 7(E) as pertaining only “to investigative 

techniques and procedures generally unknown to the public”) (emphasis added); Am. 

Immigration Council, 950 F. Supp. 2d at 247 (requiring agency to provide “an exploration of 
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why the technique or procedure is not generally known to the public” in order to invoke 

Exemption 7(E)); Pinson v. U.S. Dep’t of Justice, 313 F. Supp. 3d 88, 118 (D.D.C. 2018) (“[T]he 

agency has the burden of showing that ‘the records contain law-enforcement techniques and 

procedures that are generally unknown to the public.’”) (quoting Elkins v. Fed. Aviation Admin., 

134 F. Supp. 3d 1, 4 (D.D.C. 2015)).5 Here, the Government has continued to withhold records 

that described techniques, procedures and guidelines that have already been shared with the 

public. These include: 

• Records 45 and 53, which include redacted excerpts from the IFM 
even though those IFM provisions have been released to the public.6 
Compare ECF No. 56-51 at 4-6 (“Ports of entry encountering a 
returning LPR lacking evidence of alien registration because 
[REDACTED].”) and ECF No. 56-43 at 3-6 (“Ports of entry 
encountering a returning LPR lacking evidence of alien registration 
because [REDACTED] may offer a visa waiver pursuant to section 
211(b) . . . .”) with IFM 13.2 ( “Ports-of-entry (POEs) encountering 
returning lawful permanent residents (LPR) lacking evidence of 
alien registration because said evidence has been secured at home or 
in a safety deposit box may offer a visa waiver pursuant to section 
211(b) . . . .”); see also PRSMF ¶¶194-97, 226-30; 
 

• Record 17, which redacts information available to the public in the 
form of regulatory requirements. Compare ECF No. 56-17 at 4 
(redacting 2 exceptions to mandatory detention under 8 C.F.R. § 
235.3(b)(4)(ii)) with 8 C.F.R. § 235.3(b)(4)(ii) (noting two 

 
5  The cases the Government cites are inapposite. Even if plaintiffs have the burden to show 
that “the government cannot rely on an otherwise valid exemption claim to justify withholding 
information that has been officially acknowledged or is in the public domain,” Davis v. U.S. 
Dep’t of Justice, 968 F.2d 1276, 1279 (D.C. Cir. 1992), here, the question is whether the 
Government’s claim of Exemption 7(E) is valid at all. Nor is this a situation in which there is no 
purpose for requiring an agency to produce records with information that is publicly available 
elsewhere. As discussed infra, some ORT records contain information that has already been 
made public through the IFM. However, the Government has expressly stated that the IFM is no 
longer in use, see ECF No. 12 ¶12; re-releasing information as part of a currently in use record 
serves a purpose. 
 
6  Many portions of the Inspector’s Field Manual released via FOIA in 2006 are available 
on AILA’s website, see AILA, CBP Inspector’s Field Manual (Feb. 10, 2006), 
https://www.aila.org/infonet/cbp-inspectors-field-manual, as well as on Westlaw. 
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exceptions to mandatory detention where “parole is required to meet 
a medical emergency or is necessary for a legitimate law 
enforcement objective”); see also PRSMF ¶¶71-74; and  
 

• Record 23, which redacts guidance, techniques, and procedures 
made known to the general public in a DHS memo entitled “Policies 
for the Apprehension, Detention and Removal of Undocumented 
Immigrants” (Nov. 20, 2014). See, e.g., ECF No. 36-9 at 1 
(describing how people arriving at ports of entry are classified under 
the memo, which is also included in the memo itself); see also 
PRSMF ¶¶97-101. 
 

Because disclosure of these records would not disclose techniques, procedures, or guidelines that 

would risk circumvention of the law, this Court should order the Government to produce them. 

Additionally, the Government broadly asserts that its Exemption 7(E) redactions relate to 

techniques, procedures, and guidelines for which disclosure would enable individuals to 

circumvent the law. Notably, however, the opposition specifically addresses how only three of 

the 36 records that remain at issue meet that requirement. See ECF No. 59 at 8-10. And even its 

assertions with regard to those few documents are based on inapposite case law. The 

Government cites examples of techniques that may be withheld in the right circumstances (for 

example, training materials related to internal CBP systems) but does not provide the “case-

specific, meaningful explanation as to how any particular technique, procedure or guideline at 

issue in this case would make it easier for individuals to evade the law.” Jett v. FBI, 139 F. Supp. 

3d 352, 363 (D.D.C. 2015); see also Am. Immigration Council, 950 F. Supp. 2d at 247 (noting 

that agencies must provide, inter alia, “a reasonably detailed explanation of the context in which 

the technique is used”). Unlike the agency in Elec. Privacy Info. Ctr. v. Customs & Border Prot., 

248 F. Supp. 3d 12, 18-19 (D.D.C. 2017), here, the Government does not provide a detailed 

description of the specific types of information about system use and trainings contained in the 

withheld records and how that specific information could lead to potential circumvention of the 
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law, relying instead on generalities.7 As discussed supra, the Government has not met its burden 

in this case. 

In reality, the Government has improperly withheld many of the Revised Index 

Documents on this basis. It redacted records or portions of records that describe techniques, 

procedures or guidelines that, if disclosed, would not pose any risk of enabling circumvention of 

law because the relevant procedure is based on a publicly available document or policy or 

necessarily is made known through use. See, e.g., Pinson, 313 F. Supp. 3d at 119 (noting agency 

“does not explain whether, because this [redacted material] is statute-based, the withheld 

information is available in the statute” and so should be released); ACLU Found. v. U.S. Dep’t of 

Homeland Sec., 243 F. Supp. 3d 393, 403-04 (S.D.N.Y. 2017) (noting agency had not 

established risk of circumvention of law because alleged technique was revealed to those it was 

used on).8 They have withheld portions of records that would not provide enough detail to 

 
7  Similarly, unlike the agencies in Ibrahim v. U.S. Dep’t of State, 311 F. Supp. 3d 134 
(D.D.C. 2018), and Techserve Alliance v. Napolitano, 803 F. Supp. 2d 16 (D.D.C. 2011), here 
the Government has not disclosed with sufficient detail how a particular withheld record might 
risk circumvention of the law. Compare ECF No. 59-1 at 4-5 (claiming without further detail 
that Record 7 contained “information related to law enforcement procedures related to vetting 
international travelers” in the Visa Waiver Program and so “would advise potential violators of 
CBP’s law enforcement techniques and procedures, thereby enabling them to circumvent the 
law, avoid detection, and evade apprehension”) with 311 F. Supp. 3d at 144 (withheld 
information that “highlight[ed] circumstances that would have raised national security and public 
safety concerns, reflect[ed] why doubts arose over . . . credibility, and illustrate[d] lines of 
questioning that law enforcement officials use to probe possible concerns for credibility, national 
security, and public safety”) and 803 F. Supp. 2d at 29 (withheld information “would reveal the 
selection criteria, fraud indicators, and investigative process that USCIS and other agencies use 
in fraud investigations during the H-1B visa process”). 
 
8  See, e.g., ECF No. 56-23 (Record 24, redacting information about port-of-entry paroles 
and re-paroles including criteria to be considered when adjudicating parole requests despite IFM 
§ 16.1(c)); Macleod-Ball Decl., Exh. 2 (Record 25, redacting information regarding Significant 
Public Benefit Parole despite IFM § 16.1(g)); Macleod-Ball Decl., Exh. 3 (Record 27, redacting 
information regarding narrative section of I-213, a form provided to noncitizens in in removal 
proceedings, despite availability of Form I-213); Macleod-Ball Decl., Exh. 5 at 5 (Record 30, 
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enable circumvention of the law if disclosed. See, e.g., Lowenstein v. U.S. Dep’t of Homeland 

Sec., 603 F Supp 2d 354, 363 (D. Conn. 2009) (requiring disclosure of, inter alia, a “general 

outline of the operational steps” that “would not reveal specific operational techniques or risk 

circumvention of the law”).9 And they have withheld records with information that would not 

assist in circumvention of the law because it describes the legal basis for taking an enforcement 

action rather than a technique, procedure, or guideline. See, e.g., Gordon v. FBI, 388 F. Supp. 2d 

1028, 1036-37 (N.D. Cal. 2005) (finding agency had not sufficiently justified withholding 

information that explained legal basis for detention rather than agency technique); Tushnet v. 

U.S. Immigration and Customs Enforcement, 246 F. Supp. 3d 422, 437 (D.D.C. 2017) 

(describing materials withheld even though “there is no risk that a law could be violated”).10 

 
redacting factors to consider in exercising discretion in determinations like parole and parole for 
deferred inspection despite IFM §§ 16.1, 17 .1); ECF No. 56-44 (Record 46, redacting factors to 
consider when determining whether to permit withdrawal of application for admission, despite 
IFM § 17.2); Macleod-Ball Decl., Exh. 6 at 2 (Record 47, redacting types of circumstances 
considered an emergency for purposes of satisfactory departure, despite IFM § 15.7(h)); see also 
ECF No. 56-7 (Record 7); Macleod-Ball Decl., Exh. 1 (Record 8); ECF No. 56-13 (Record 13); 
ECF No. 56-17 (Record 17); Macleod-Ball Decl., Exh. 4 (Record 29); ECF No. 56-30 (Record 
31); ECF No. 56-38 (Record 40); ECF No. 56-42 (Record 44); ECF No. 56-47 (Record 49); ECF 
No. 56-63 (Record 66); PRSMF ¶¶30-38, 55-58, 71-74, 102-10, 115-18, 125-37, 174-77, 190-93, 
198-205, 210-13, 277-80. 
 
9  See, e.g., ECF No. 56-31 (Record 32, redacting name of B18 record); ECF No. 56-33 
(Record 34, redacting name of TECS records system); ECF No. 56-34 (Record 35, redacting 
name of NSEERS program); ECF No. 56-37 (Record 38, redacting information related to Visa 
Waiver Program); ECF No. 56-41 at 2 (Record 43, redacting general topics in I-94 standard 
operating procedures); ECF No. 56-47 (Record 49, redacting general information about 
inadmissibility determinations); ECF No. 56-49 (Record 51, redacting steps in primary 
inspection process); ECF No. 56-57 (Record 60, redacting steps in secondary inspection 
process); ECF No. 56-67 (Record 61, redacting title and section headings); ECF 56-62 at 5-6 
(Record 65, redacting section headings); ECF No. 56-64 (Record 67, redacting references to 
Primary Lookout Over-Ride Directive); see also PRSMF ¶¶138-42, 147-56, 165-69, 186-89, 
210-13, 219-21, 254-61, 273-76, 281-86.  
 
10  See, e.g., ECF No. 56-6 (Record 6, redacting information related to legal requirements 
bringing specific immigration charges); ECF No. 56-14 (Record 14, redacting legal assessment 
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 Therefore, this Court should hold that the Government has failed to establish that 

Exemption 7(E) justifies redaction of the Revised Index Documents and require the Government 

to produce the improperly withheld records. 

C. The Government Failed to Establish That All Reasonably Segregable 
Information Was Released. 

 
 The Government also has failed to establish that it released all reasonably segregable 

portions of the records to which it applied Exemption 7(E). In its opposition, the Government 

entirely failed to respond to AILA’s explanation of its failure to comply with its obligation to 

release reasonably segregable portions of withheld records pursuant to 5 U.S.C. § 552(b). See 

generally ECF No. 59; ECF No. 56-1 at 19-22.  

Because the Fourth Howard Declaration fails to sufficiently assess segregability, see id. 

at 20 and the Supplemental Vaughn Index fails to cure the same problems found in the initial 

index, the Government has not provided the Court with a sufficient basis to accept that all 

segregable, non-exempt portions of the records have been released.  

IV. CONCLUSION 
 
 Because the Government has failed to show that Records 5-8, 11-14, 17, 20, 23-25, 27, 

29-35, 38, 40, 43-47, 49, 51, 53, 60-61, 65-67 are exempt from disclosure, the Court should grant 

AILA’s cross-motion for summary judgment should be granted order the Government to produce 

those records in unredacted form.  

 

 
of when unlawful presence does and does not accrue); ECF No. 56-17 (Record 17, redacting 
CBP officers’ obligations and limitations in expedited removal proceedings); ECF No. 56-20 
(Record 20, redacting CBP officers’ obligations after determining inadmissibility); ECF No. 56-
32 (Record 33, redacting what constitutes a sustainable charge under particular statute); ECF No. 
56-62 at 5 (Record 65, redacting “criteria for eligibility” for Global Entry program); ECF No. 
56-63 (Record 66, redacting limits on CBP officers’ authority to exercise discretion); see also 
PRSMF ¶¶26-29, 59-62, 71-74, 84-86, 143-46, 273-80. 
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Dated:  May 4, 2020    Respectfully submitted, 
 

 s/ Emily Creighton                                                                    
Emily Creighton  
D.C. Bar No. 1009922  
AMERICAN IMMIGRATION COUNCIL  
1331 G Street, NW, Suite 200  
Washington, DC 20005  
Telephone: (202) 507-7514  
Fax: (202) 742-5619  
ecreighton@immcouncil.org  
 
Kristin Macleod-Ball* 
AMERICAN IMMIGRATION COUNCIL  
1318 Beacon Street, Suite 18 
Brookline, MA 02446 
Telephone: (857) 305-3722  
kmacleod-ball@immcouncil.org 
 
Naikang Tsao*  
FOLEY & LARDNER LLP  
150 East Gilman Street  
Madison, WI 53703  
Telephone: (608) 258-4250  
Fax: (608) 258-4258  
ntsao@foley.com  
 
Attorneys for Plaintiff  

*Admitted Pro Hac Vice 
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