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INTRODUCTION 

Plaintiffs seek redress for the unlawful death of their husband and father, Guillermo 

Arevalo Pedraza (“Mr. Arevalo”), who was killed as a result of the United States’ excessive use 

of force under the Border Patrol’s Rocking Policy. That Policy permitted Border Patrol agents 

along the southern border to deem the throwing of rocks at them to be per se lethal force to 

which they could respond with deadly force, regardless of whether the circumstances met the 

Imminent Peril standard. The Policy permitted Border Patrol agents to shoot to kill Mexican 

nationals who allegedly threw rocks at them, regardless of whether the alleged rock-throwing 

posed an imminent risk of death or serious injury to the agents or anyone else, and regardless of 

whether other, non-lethal means were available to avert any such risk.   

The Government moves to dismiss Plaintiffs’ Amended Complaint, asserting that 

Plaintiffs’ claim against the United States is barred by sovereign immunity. Plaintiffs contend 

that the Government’s Rocking Policy, and this particular killing pursuant to it, violated the 

international jus cogens norm against extrajudicial killing and that the United States has no 

sovereign immunity against that claim litigated against it in its own courts. All well-pleaded facts 

alleged in the Amended Complaint are taken as true and construed in favor of the Plaintiffs. The 

motion must be denied where the complaint “contain[s] sufficient factual matter, accepted as 

true, to state a claim to relief that is plausible on its face.” Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009).1 

 
1 See also Bell Atlantic v. Twombly, 550 U.S. 544 (2007) (“[A] motion to dismiss [under Rule 
12(b)(6)] may be granted only if, accepting all well-pleaded allegations in the complaint as true 
and viewing them in the light most favorable to the plaintiff, a court finds that plaintiff’s claims 
lack facial plausibility.”). The question whether the U.S. has immunity for jus cogens claims 
litigated against it in its own courts is one of law, so it does not matter whether, as the 
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 2 

FACTS 

The Unlawful Rocking Policy 

The Border Patrol agents’ use of excessive, lethal force against Mr. Arevalo did not 

spring from their spontaneous acts. Instead, they were acting pursuant to, and implementing, a 

Rocking Policy that had the imprimatur of the highest-ranking United States officials.  

That Policy “deem[ed] [the] throwing of rocks at [agents] to be per se lethal force 

that justified the agents’ shooting to kill the alleged rock-throwers.”2 The Policy 

permitted the use of lethal force against alleged rock-throwers even in the absence of 

imminent peril. That is, it permitted the use of lethal force “regardless of whether the 

alleged rock-throwing posed an imminent risk of death or serious injury to the agents or 

anyone else, and regardless of whether the agents had available other, non-lethal 

alternatives.”3  

The highest-ranking executives at Customs and Border Protection (“CBP) and the 

Border Patrol refused to disavow the Policy. They failed to implement a lawful policy for 

responding to alleged rock-throwing; failed to provide the required training; and failed to 

appropriately discipline agents.4 The Policy was further evidenced in public statements; 

Department of Justice investigations; entreaties from international human rights 

organizations; findings of police-practices experts hired by CBP itself; protests from the 

Government of Mexico; and admissions of high-ranking CBP officials.5  

 
Government contends, that aspect of its motion is categorized as one based on lack of 
jurisdiction rather than failure to state a claim.  
2 Amended Complaint, ECF 43 (“Am. Compl.”), at ¶ 51(a). 
3 Id. at ¶ 67. 
4 Id. at ¶¶ 54, 66-75, 105. 
5 Id. at ¶¶ 55, 61-65, 78, 83-84, 90, 92-98, 103. 
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It was evidenced, most profoundly, in the resulting body count.6 

 

This Unlawful Killing 

Mr. Arevalo’s death was all-too-emblematic of the Policy’s consequences.  

During the afternoon of September 3, 2012, Mr. Arevalo, his wife, Nora, and his 

daughters, P.A.L. and M.A.L., were enjoying a quiet family picnic at Los Patinaderos Park in 

Mexico near the bank of the Rio Grande.7 The family had gathered to celebrate the birthdays of 

Nora, P.A.L., and M.A.L., but the day changed from celebratory to catastrophic.  

As the family laughed, played, and cooked with others alongside the river, Border Patrol 

agents in an airboat on the U.S. side of the river opened fire on the crowd. Two bullets struck 

Mr. Arevalo—one in the abdomen and one in the leg. The agents quickly fled the scene of their 

crime, rendering no assistance to Mr. Arevalo, who lay dying in the arms of his 9-year-old 

daughter. 

Before indiscriminately spraying bullets into the crowd of families, the agents had been 

attempting to apprehend a person who was trying to swim from the United States side to the 

Mexico side of the river. The swimmer was not affiliated with Mr. Arevalo or even known to 

him. When the swimmer began trying to make his way back to Mexico, the agents cut him off, 

hitting him with their boat hooks and blasting him with bursts of water from the boat’s propeller. 

Watching him struggle for air, the families on the Mexican side of the river began to shout at the 

agents to stop before they killed the man. 

 
6 Id. at ¶¶ 59, 86. 
7 The facts regarding this shooting are alleged in Paragraphs 36 to 49 of the Amended 
Complaint. 
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Without warning or provocation, the agents sprayed gunfire across the river, over 

the border, and into the Mexican families. The agents were equipped with assault rifles 

capable of firing in 3-round burst, semi-automatic, or fully automatic modes, and with 

semi-automatic .40 pistols as side arms. Agent Boatwright fired the two rounds that 

struck and killed Mr. Arevalo.  

In the aftermath of the killing, the Border Patrol issued a statement asserting that 

the agents had been subjected to rocking-throwing. But numerous witnesses who were 

present in the park contradicted that account, insisting that no one threw any rocks at the 

agents. A contemporaneous cellphone video also shows no rocks being thrown. Mr. 

Arevalo had thrown and was not throwing any rocks; he was in the Park for a picnic with 

his family. 

Even if someone had thrown rocks at the agents, their response was grossly 

excessive. Not even the statement issued by the Border Patrol asserts that the alleged 

rocks posed a risk of death or seriously bodily injury to the agents or anyone else. The 

witness statements and video show that when the agents opened fire they were far beyond 

the distance at which any thrown rock could pose such a risk.  

Regardless, the agents could have maneuvered the boat to shield themselves from 

any alleged rock-throwing or simply moved the boat out of range. Their airboat was 

designed for speed and maneuverability and was equipped with a center-hull windshield 

that stands upright in front of two seats, protecting the occupants from any projectiles. 

Indeed, the agents sped away in the boat without further effort to apprehend the swimmer 

who in fact made his way back to Mexico. They did so only after fatally shooting Mr. 

Arevalo. 
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ARGUMENT 

 
I. THE UNITED STATES HAS NO SOVEREIGN IMMUNITY TO JUS 

COGENS CLAIMS AGAINST IT IN ITS OWN COURTS. 
 

   The foundation of the Government’s motion to dismiss is a posited rule that the U.S.’s 

waiver of sovereign immunity must be express. But that “rule” is in reality only a canon of 

statutory construction — merely “a tool for interpreting the law and we have never held that it 

displaces the other traditional tools of statutory construction.” Richlin Sec. Serv. Co. v. Chertoff, 

553 U.S. 571, 589 (2008).8 When the canon conflicts with “other tools of construction,” courts 

will give the statute a neutral, most-reasonable reading.9  

That canon is outweighed here by the canon of construction that requires the Court to 

construe U.S. law so as not to conflict with international law. Murray v. Schooner Charming 

Betsy, 6 U.S. 64, 118 (1804) (Marshall, C.J.). While the Alien Tort Statute, 28 U.S.C. § 1350, is 

“in terms only jurisdictional,” Congress provided that jurisdiction to enable federal courts to 

enforce as common law those “norm[s] of international character accepted by the civilized world 

and defined with a specificity comparable to the features of the 18th-century paradigms 

[that originally underlay the ATS].”10  

The international standards enforceable under the ATS include what are today known as “jus 

cogens” norms—norms that are “accepted and recognized by the international community of 

 
8 See also F.A.A. v. Cooper, S. Ct. 1441, 1448 (2012). 
9 See, e.g., Richard v. United States, 677 F.3d 1141, 1153 (Fed. Cir. 2012) (immunity canon 
offset by canon of construing statutes in favor of Indian tribes); Weldon v. United States, 70 F.3d 
1, 5 (2d Cir 1995) (immunity canon offset by need to prevent fraud on the court); Burch v. 
Secretary of Health & Human Servs., 2010 WL 1676767, *9 (Ct. Fed. Cl. 2010) (immunity 
canon offset by canon of construing remedial legislation liberally). 
10 Sosa v. Alvarez Machain, 542 U.S. 692, 725-26 (2004). 
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States as a whole as … norm[s] from which no derogation is permitted.”11 That is, sovereign 

nations are bound by these norms regardless of their consent. Siderman de Blake v. Republic of 

Argentina, 965 F.2d 699, 715 (9th Cir. 1992). Among these sovereign-binding norms is the 

prohibition on the conduct at issue here—extrajudicial killing.12 

The killing here was an international, cross-border incident. And Congress enacted the ATS 

to allow non-U.S. citizens to enforce international norms. So the Charming Betsy canon of 

construction—to avoid conflict with international law—is particularly salient here. 

 The Government nevertheless asserts that there is “no support” for the “remarkable 

proposition” that the United States lacks sovereign immunity to jus cogens claims.13 But the 

Government merely cites some cases holding that the ATS does not effect a general waiver of 

sovereign immunity. That is not the issue: Plaintiffs contend that the United States has no 

immunity for the narrow category of jus cogens claims that the ATS makes actionable. For that 

proposition—the relevant one—Plaintiffs have a mountain of authority.  

 Applying the law of nations as federal common law, the court in Al Shimari v. Caci 

Premier Tech., Inc., 368 F. Supp. 3d 935 (E.D. Va. 2019), recently recognized that international 

law generally provides that a state is immune from jus cogens claims litigated against it in the 

courts of another state,14 reflecting the respect between sovereigns and the need to prevent 

“global forum-shopping.”15 But those concerns simply “do not apply” when the sovereign is sued 

 
11 Vienna Convention on the Law of Treaties, 1969, United Nations, Treaty Series, vol. 1155, p. 
331, art. 53; see Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 715 (9th Cir. 
1992); Cabello v. Fernandez-Larios, 402 F.3d 1148, 1157 (11th Cir. 2005); Kadic v. Karadzic, 
70 F.3d 232 (2d Cir. 1995). 
12 See Section III below. 
13 D. Br. at 11. 
14 Al Shimari v. Caci Premier Tech., Inc., 368 F. Supp. 3d 935, 956 (E.D. Va. 2019). 
15 Id. 
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in its own courts.16 

 Al Shimari therefore held that the United States has no sovereign immunity to jus cogens 

claims litigated against it in its own courts.17 The court comprehensively rejected every argument 

that the Government recycles here, supporting its holding with four unassailable propositions:  

 

A. Jus Cogens Norms Bind Sovereigns Regardless of Their Consent. 

The court in Al Shimari held that the absence of sovereign immunity inheres in the very 

nature of the jus cogens norms that Congress made enforceable under the ATS. Those norms are 

binding on the sovereign regardless of its consent, “and because the United States accepts the 

existence of jus cogens norms, it must also accept the conclusion that its immunity from suit is 

not categorical.”18 

“[T]he peremptory status of jus cogens norms means that when sovereign immunity and 

jus cogens norms conflict, the sovereign immunity principle must give way.”19 That principle has 

long been held to preclude immunity for individuals facing criminal prosecution for jus cogens 

violations.20 “[S]o too is a government unable to immunize itself from civil liability for such 

 
16 Id. at 944 n. 4. The general prohibition on U.S. courts sitting in judgment of the conduct of 
other nation’s officials disposes of the Government’s argument about the Torture Victim 
Protection Act. See D. Br. at 15-16. That statue provides a claim in U.S. courts against foreign 
officials in certain circumstances—and not also against U.S. officials—because otherwise those 
foreign officials might have immunity to claims against them in U.S. courts. There is no such 
impediment to claims against U.S. officials in U.S. courts, so the TVPA did not need to include 
U.S. officials. The Government is therefore simply wrong in asserting that Congress’ limiting the 
TVPA to foreign officials implies its desire to similarly limit the ATS. 
17 The sovereign immunity issue has also been briefed and argued and is awaiting decision in 
Perez v. United States, No. 17-56610 (9th Cir.).  
18 368 F. Supp. 3d at 963 n. 13. 
19 368 F. Supp. 3d at 960. 
20 368 F. Supp. 3d at 964. 
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violations.”21  

Al Shimari invoked a line of cases including Siderman de Blake v. Republic of Argentina, 

965 F.2d 699, 715 (9th Cir. 1992), which considered an ATS claim that the government of 

Argentina violated the jus cogens norm against torture.  Siderman de Blake concluded that jus 

cogens norms “embrace[] customary laws considered binding on all nations,” that do not depend 

on the “fortuitous or self-interested choices of nations,” and “transcend [sovereigns’] 

And “what flows” from these principles is that “[i]nternational law does not recognize an act that 

violates jus cogens as a sovereign act. A state’s violation of the jus cogens norm prohibiting 

official torture therefore would not be entitled to the immunity afforded by international 

Similarly, the Fourth Circuit has affirmed that “as a matter of international and domestic 

law, jus cogens violations are, by definition, acts that are not officially authorized by the 

Sovereign.”24 

 
21 Id. 
22 965 F.2d at 715 (citations omitted).  
23 Id. at 718 (emphasis added); see also Sarei v. Rio Tinto, PLC, 671 F.3d 736, 757 (9th Cir. 
2011) (en banc), judgment vacated on other grounds, 133 S. Ct. 1995 (2013) (“jus cogens norms 
are exempt from the [immunity] doctrine, since they constitute norms from which no derogation 
is permitted,” and a “violation of a jus cogens norm is not a sovereign act”); Sampson v. Fed. 
Republic of Germany, 250 F.3d 1145, 1150 (7th Cir. 2001) (“a violation of jus cogens norms 
would not be entitled to the immunity afforded by international law”). Siderman nevertheless 
concluded that with respect to foreign sovereign immunity—the immunity of Argentina from 
claims against it in U.S. courts—Congress had expressly preserved such immunity in the Foreign 
Sovereign Immunities Act, 28 U.S.C. §§ 1330, 1602–11 (“FSIA”). As Al Shimari held, that 
principle “do[es] not apply” where, as here, the sovereign is sued in its own courts. 368 F. Supp. 
3d at 944 n. 4. 
24 Yousuf v. Samantar, 699 F.3d 763, 776 (4th Cir. 2012) (emphasis added); see also id. (“jus 
cogens violations are not legitimate official acts and therefore do not merit foreign official 
immunity”); Kashef v. BNP Paribas S.A., 925 F.3d 53, 61 (2d Cir. 2019) (“We are prohibited 
from deeming valid, for purposes of act-of-state deference, atrocities such as genocide, mass 
rape, and ethnic cleansing, which violate jus cogens norms.”); Enahoro v. Abubakar, 408 F.3d 
877, 893 (7th Cir. 2005) (Cudahy, J., dissenting in part) (“officials receive no immunity for acts 
that violate international jus cogens human rights norms (which by definition are not legally 
authorized acts)”). 
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Al Shamiri therefore concluded that conduct that violates jus cogens norms is “not 

sovereign in nature.”25 Accordingly, “when the United States violates jus cogens norms, 

it is not acting as a state must, and the violative acts do not have the sovereign character 

necessary to confer immunity.”26 

  

B. Membership in the Community of Nations Precludes Immunity. 

  Al Shimari held that the absence of immunity for the United States is reinforced by its 

membership in the community of nations. Jus cogens norms are “created by international law, 

[are] binding on the federal government and enforceable in the federal courts, and the basic 

axiom that where there is a right, there must be a remedy leads to the conclusion that the 

government has waived its sovereign immunity with respect to alleged jus cogens violations.”27 

The United States has agreed to forgo sovereign immunity “by joining the community of nations 

and accepting the law of nations.”28  

 The rule of non-immunity prevails throughout the developed world. For example, in 

Belhaj et al. v. Straw et al., [2017] UKSC 3, the Supreme Court of the United Kingdom 

considered foreign nationals’ claims against the UK that it had conspired with the U.S. and Libya 

to unlawfully detain them. The UK argued that its courts should refuse to hear the claim against 

 
25 368 F. Supp. 3d at 966. 
26 Id. Indeed, under U.S. domestic law, the People did not delegate to the federal government the 
authority to violate jus cogens norms. Having no authority to engage in such conduct, “the 
United States does not retain sovereign immunity” against those who were harmed by it. Id.; see 
also Sosa v. Alvarez Machain, 542 U.S. 692, 725-26 (2004) (the law of nations is federal law); 
The Paquete Habana, 175 U.S. 677, 700 (1900) (“[i]nternational law is part of our law”); Kadic 
v. Karadzic, 70 F.3d 232, 246 (2d Cir. 1995) (it is a “settled proposition” that “federal common 
law incorporates international law”).  
27 368 F. Supp. 3d at 958. 
28 Id. at 959. 
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the UK on the ground that the litigation would require UK courts to consider the conduct of the 

U.S., which is entitled to sovereign immunity for claims against it in the UK’s courts. In the 

course of rejecting that argument, the Justices expounded on the rule of non-immunity from jus 

cogens claims litigated against the State in its own courts: 

• Neither the United States nor any other State is entitled to sovereign 
immunity from jus cogens claims litigated against them in their own 
courts: “Each such other state would, on conventional principles 
governing state immunity, be capable of being pursued in its own courts in 
respect of the particular conduct complained of in [this] case.”29 

 
• The UK and its agencies “accept that state immunity is not available to 

them” for claims against them in their own courts.30 
 

• The fact that States enjoy immunity against jus cogens claims litigated 
against them in other nations’ courts makes all the more important the 
prohibition on sovereign immunity in the State’s own courts: the UK and 
its agencies “have no right of their own to claim immunity in English legal 
proceedings…. On the other hand, they would be protected by state 
immunity in any other jurisdiction, with the result that unless answerable 
here they would be in the unique position of being immune everywhere in 
the world.”31 

 
The UK Supreme Court reached the same conclusion in a related case, holding that 

the “Act of State doctrine” (i.e., domestic sovereign immunity) does not shield torture 

because “such acts are not inherently governmental.”32  

Other national courts are in accord.33 So are international tribunals when they 

 
29 Id. at ¶ 30. 
30 Id. at ¶ 184 (Lord Sumpton, with whom Lord Hughes agrees). 
31 [2017] UKSC 3, at ¶ 262 (Lord Sumpton, with whom Lord Hughes agrees). 
32 Rahmatullah v. Ministry of Defence, [2017] UKSC 1, at ¶ 36 (Lady Hale); see also id. ¶ 77 
(Lord Mance) (same); id. ¶ 96 (Lord Sumpton) (“a decision by the United Kingdom government 
to authorise or ratify torture or maltreatment” would be beyond its authority and “could not 
therefore be an act of state”). 
33 See, e.g., Netherlands v. Mustafic-Mujic, [Netherlands Supreme Court] September 6, 2013, 
First Chamber 12/03329, at ¶ 3.18.3 (no immunity for or judicial abstention from claim for 
damages against Netherlands by family of victim killed as a result of Dutch troops’ actions in 
Srebrenica); Distomo Massacre Case (Greek Citizens v. Federal Republic of Germany), [German 
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have subject-matter jurisdiction over the dispute.34   

 

C. The United States Has Bound Itself to Non-Immunity. 

Al Shimari next held that “the international enforcement structure mandated by various 

multilateral agreements to which the United States is a party and envisioned by foreign and 

international courts requires the United States to submit to suit in its own courts for certain jus 

cogens violations.”35 “Indeed, ‘[a]lmost all international human rights declarations and treaties, 

including those that are binding on the United States, impose an obligation on the State to 

provide compensation for violations of rights that occur.’"36 

For example, the Universal Declaration of Human Rights (“UDHR”)—the U.S.-

engendered foundational human rights pact—obligates its signatories to provide an “effective 

remedy” in their national courts for human rights violations.37 The principal human rights treaties 

spawned by the UDHR likewise require the U.S. and other signatories to provide effective 

 
Federal Supreme Court] [June 26, 2003], 42 ILM 1030 (2003) (Germany had sovereign 
immunity in courts of Greece against claims that SS troops had massacred Greek civilians, but 
Court did not recognize sovereign immunity of Germany, in its own courts, against the claims). 
In proceedings before the International Court of Justice, Germany repeatedly acknowledged that 
neither it nor any other State has immunity in its own courts from jus cogens claims. 
Jurisdictional Immunities of the State (Germany v. Italy, Greece intervening), [3 February 2012], 
I.C.J. Reports 2012, Reply of the Federal Republic of Germany, at ¶¶1, 34, 56.  
34 See, e.g., Legal Consequences of the Construction of a Wall in the Occupied Palestinian 
Territory, Advisory Opinion, ICJ GL No 131, [2004] ICJ Rep 136, (2004) 43 ILM 1009, ICGJ 
203 (ICJ 2004), 9th July 2004, at ¶ 152 (a State that violates international human rights law “has 
the obligation to make reparation for the damage caused to all the natural or legal persons 
concerned”). 
35 368 F. Supp. 3d at 960. 
36 Id. (citation omitted). See generally Beth Stephens, Litigating Customary International Human 
Rights Norms, 25 Ga. J. Int’l & Comp. L. 191, 201-02 (1995/96) (identifying U.S.-signed pacts). 
37 Universal Declaration of Human Rights, art. 8, G.A. Res. 217A, at 71, U.N. GAOR, 3d Sess., 
1st plen. mtg., U.N. Doc A/810 (Dec. 12, 1948), at art. 8 (“Everyone has the right to an effective 
remedy by the competent national tribunals for acts violating the fundamental rights guaranteed 
him by the constitution or law.”). 
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judicial remedies. The International Covenant on Civil and Political Rights (“ICCPR”) prohibits 

extrajudicial killing38 and requires States to provide “an effective remedy, notwithstanding that 

the violation has been committed by persons acting in an official capacity.”39 And the ICCPR 

“requires that State Parties make reparation to individuals whose Covenant rights have been 

violated.”40 

The U.S. joined with other UN member States in adopting the Principle that “a State shall 

provide reparation to victims for acts or omissions which can be attributed to the State and 

constitute gross violations of international human rights law.”41 Unlawfully depriving a person of 

his life, including specifically through unlawful police use of excessive force, is a “gross 

violation” to which this Principle applies.42 

International legal scholars concur that these international agreements create an 

“obligation for contracting states to provide for reparation within their domestic legal 

 
38 International Covenant on Civil and Political Rights art. 7, Dec. 16, 1966, S. Exec. Doc. E, 95-
2, 999 U.N.T.S. 171, art. 6(1). The Senate ratified the ICCPR with the understanding that its 
provisions are not self-executing. 138 Cong. Rec. S4781–01, S4784, 1992 WL 65154 (April 2, 
1992). As noted above, Congress provided in the ATS for federal courts to enforce these jus 
cogen norms. 
39 ICCPR, at art. 3(a) (emphasis added). See generally Christine Evans, The Right to Reparation 
in International Law for Victims of Armed Conflict (Cambridge Univ. Press 2012), at 34-35 
(tracing development of international-law requirement that State provide adequate judicial 
remedy to individual victims). 
40 UN Human Rights Committee, General Comment 31: The Nature of the General Legal 
Obligation Imposed on States Parties to the Covenant, UN Doc. CCPR/C/21/Rev.l/Add.13 
(2004), at § 16. 
41 UN Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of 
Gross Violations of International Human Rights Law and Serious Violations of International 
Humanitarian Law, Principle 15, adopted by the UN Commission on Human Rights in 2005, UN 
Doc. E/CN.4/RES/2005/35 and adopted by the General Assembly by consensus on 16 December 
2005, UN Doc.A/RES/60/147. 
42 See, e.g., International Commission of Jurists, The Right to a Remedy and to Reparation for 
Gross Human Rights Violations: A Practitioner’s Guide (2006), at 162-63 (“gross violations” 
include extrajudicial killing and “disproportionate use of force by law enforcement personnel”). 

Case 5:14-cv-00136   Document 77   Filed on 07/06/20 in TXSD   Page 18 of 30



 13 

systems to individuals who are victims,”43 and international law renders State immunities 

“inapplicable by ensuring the duty to provide a remedy regardless of whether the 

violations were committed by persons acting in an official capacity.”44 

 

D.  Congress Intended the ATS to Conform U.S. Law to International Law. 

Al Shimari held that “[t]his structure for civil enforcement, including waiver of 

sovereign immunity in a state's own courts, also dovetails with Congress’s original intent 

in passing the ATS. This statute was passed after ‘substantial foreign-relations problems’ 

were caused by the ‘inability of the central government to ensure adequate remedies for 

foreign citizens’ under the Articles of Confederation.”45  

The Supreme Court reviewed the ATS’s history in Sosa v. Alvarez Machain, 542 

U.S. 692 (2004). There the Court reaffirmed that the norms enforceable under the ATS 

are “specific, universal, and obligatory.”46 The Court concluded that one of Congress’ specific 

purposes in enacting the ATS was to allow non-U.S. citizens to bring tort claims under the law of 

nations against officials in the U.S. acting within the scope of their actual authority. One of the 

events that precipitated the statute occurred when a New York constable entered the Dutch 

Ambassador’s residence to arrest his servant, thus violating international law.47 Secretary of 

 
43 Riccardo Pisillo Mazzeschi, Reparation Claims by Individuals for State Breaches of 
Humanitarian Law & Human Rights: An Overview, 1 J. Int’l Crim. Justice 339, 340 (2003); see 
also Evans, The Right to Reparation, at 17. 
44 Bassiouni, International Recognition of Victims’ Rights, 6 Human Rights L. Rev. 2, 214 
(2006) (“This limitation is fundamental to ensuring that human rights and international 
humanitarian law violations are remedied, since these acts are often committed only by States.”). 
45 368 F. Supp. 3d at 962 n. 12 (quoting Jesner v. Arab Bank, PLC, 138 S. Ct. 1386, 1396 (2018).  
46 Id. at 732 (quoting In re Estate of Ferdinand E. Marcos Human Rights Litig., 25 F.3d 1467, 
1475 (9th Cir. 1994)) (emphasis added). 
47 Id. at 717. The constable was later tried and convicted under the common law in New York 
state courts—with no immunity. See E.R.1330-93 (Casto, The Federal Courts' Protective 
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Foreign Affairs John Jay lamented to Congress that “‘the federal government does not 

appear ... to be vested with any judicial Powers competent to the Cognizance and 

Judgment of such Cases.’”48 Congress therefore enacted the ATS to allow non-U.S. 

citizens a tort claim to recover damages for such official conduct. 

Congress’s goal was to “assure the world that the new Republic would observe the law of 

nations.”49 Congress intended the ATS “to be available to enforce a small number of 

international norms that a federal court could properly recognize as within the common law 

enforceable without further statutory authority.”50 The statute “was intended to have 

practical effect the moment it became law.”51 Indeed, “[i]t would have been passing 

strange for Ellsworth [the principal drafter] and this very Congress to vest federal courts 

expressly with jurisdiction to entertain civil causes brought by aliens alleging violations 

of the law of nations, but to no effect whatever until the Congress should take further 

action.”52  

Clearly, no additional Congressional waiver of sovereign immunity was required. 

Instead, the Court identified other possible “principle[s] limiting the availability of relief 

in the federal courts for violations of customary international law.”53 The “possible 

limitations” include failure to exhaust administrative remedies, the political question 

 
Jurisdiction over Torts Committed in Violation of the Law of Nations, 18 Conn. L.Rev. 467, 494 
(1986)). 
48 542 U.S. at 717 (quoting Casto, The Federal Courts' Protective Jurisdiction Over Torts 
Committed in Violation of the Law of Nations, 18 Conn. L. Rev. 467, 494 & n. 152 (1986)). 
49 Id. at 723 n. 15. 
50 Id. at 729 (emphasis added). 
51 Id. at 724. 
52 Id. at 719. 
53 Id. at 733 n. 21. 
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doctrine, and “case-specific deference to the political branches.”54 Conspicuously absent from 

the list is any mention of sovereign immunity, even though Sosa himself “was acting on behalf 

of a government.”55 

Every aspect of the ATS as elucidated in Sosa is incompatible with the 

Government’s  assertion that Congress silently reserved the defense of sovereign 

immunity for the State conduct that the statute made actionable. 

 

II. HERNANDEZ DID NOT DECIDE THE IMMUNITY ISSUES PRESENTED 
HERE. 
 

The Government seeks immunity shelter in the Fifth Circuit panel’s decision in Hernandez 

v. U.S., 757 F.3d 249 (5th Cir. 2014).56 But that decision was narrowly drawn, holding only that 

neither the ATS itself nor the treaties that those plaintiffs invoked waived sovereign immunity.57  

Those holdings are simply inapplicable here. Most fundamentally, Plaintiffs dispute the 

fundamental premise that an express waiver of sovereign immunity is necessary. As 

demonstrated above, the canon of statutory construction requiring such a waiver is offset by the 

Charming Betsy canon that requires the court to conform U.S. law to international law. 

Hernandez did not address or decide that issue. And not one of the four foundational Al Shimari 

principles relies on the premise that the ATS itself waives sovereign immunity—the issue that 

Hernandez did decide. 

Similarly, Hernandez concluded that none of the treaties that those plaintiffs invoked 

 
54 Id. 
55 Id. at 737. 
56 The plaintiffs in Hernandez did not seek Supreme Court review of the sovereign-immunity 
issue. The Fifth Circuit, sitting en banc, reinstated the panel decision on the issue.  Hernandez v. 
United States, 785 F.3d 117, 119 (5th Cir. 2015).  
57 757 F.3d at 259. 

Case 5:14-cv-00136   Document 77   Filed on 07/06/20 in TXSD   Page 21 of 30



 16 

“referenced any language indicating that the United States has consented to suit under 

any of these treaties.”58 But such language suffuses the international conventions and 

agreements cited by Plaintiffs here, binding the U.S. to provide effective judicial 

remedies notwithstanding that the wrongful acts were committed by agents acting under 

color of U.S. authority. 

  

III. THE AMENDED COMPLAINT STATES A CLAIM FOR AN EXTRAJUDICIAL 
KILLING IN VIOLATION OF INTERNATIONAL LAW. 

 
On the merits of Plaintiffs’ claim, the Government advances three arguments: (1) 

the prohibition against extrajudicial killing is not a jus cogens norm; (2) a policy of 

permitting law enforcement agents to use lethal force in the absence of Imminent Peril does 

not violate the norm against extrajudicial killing; and (3) this particular killing was not 

“deliberate” and therefore not an extrajudicial killing. The Government is wrong on all 

three issues.  

 

A. The Prohibition Against Extrajudicial Killing Is a Jus Cogens Norm. 

The laws of all civilized societies prohibit extrajudicial killing. Like courts 

throughout the developed world, U.S. courts consistently hold that the prohibition against 

 
58 Id. Those plaintiffs invoked only “the United Nations Charter; the Treaty of Amity, 
Commerce, and Navigation; the Treaty of Guadalupe Hidalgo of 1848; the Gadsden Treaty 
Relating to the Boundaries of 1853; the Inter-American Convention on the Rights and Duties of 
States; and the Inter-American Convention on the Status of Aliens; and those treaties relating to 
the friendship, peace, and respect for the Civil Rights of a State’s citizens, and the boundaries 
and the sovereignty between the United States and Mexico.” Brief for Appellants, Hernandez, et 
al. v. United States, et al., No. 11-50792 (5th Cir.), Document No. 00511677752, filed Nov. 28, 
2011.  
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extrajudicial killing is a jus cogens norm.59  It is “a norm of international law so fundamental that 

it is binding on all members of the world community.”60 And it is actionable under the ATS.61 

 

B. The Rocking Policy Violated the Norm Against Extrajudicial Killing. 

Police or security force’s use of excessive, lethal force—specifically, use of lethal 

force that does not meet the Imminent Peril standard—is one of the core forms of 

extrajudicial killing defined by international law. The Imminent Peril standard “reflects 

binding international law.”62 Simply put, “the jus cogens human rights obligations imposed upon 

all states and individuals to respect the right to life” require that police and security forces use 

lethal force “defensively only in the most extreme circumstances, expressly, where the right to 

life is already threatened or unjustifiably impinged.”63 International tribunals have consistently 

 
59 See, e.g., Chavez v. Carranza, 559 F.3d 486, 491 (6th Cir. 2009); Sarei v. Rio Tinto, PLC, 456 
F.3d 1069, 1091 (9th Cir. 2006) (en banc); Cabello v. Fernandez-Larios, 402 F.3d 1148, 1157 
(11th Cir. 2005); Kadic v. Karadzic, 70 F.3d 232, 243- 44 (2d Cir. 1995); In re Estate of 
Ferdinand Marcos, Human Rights Litig., 25 F.3d 1467, 1475 (9th Cir. 1994);" Mujica v. 
Occidental Petroleum Corp., 381 F. Supp. 2d 1164, 1179 (C.D. Cal. 2005); Doe v. Saravia, 348 
F. Supp. 2d 1112, 1153-54 (E.D. Cal. 2004); Forti v. Suarez-Mason, 672 F. Supp. 1531, 1542 
(N.D. Cal. 1987), amended, 694 F. Supp. 707, 710-11 (N.D. Cal. 1989).  
60 Alejandre v. Republic of Cuba, 996 F. Supp. 1239, 1239 (S.D. Fla. 1997). 
61 See, e.g., Romero v. Drummond Co., 552 F.3d 1303, 1316 (11th Cir.2008); Cabello v. 
Fernandez–Larios, 402 F.3d 1148, 1151–52 (11th Cir. 2005); Khulumani v. Barclay Nat'l Bank, 
504 F.3d 254 (2d. Cir. 2007). 
62 G.A. Res. A/61/311, ¶ 35 Extrajudicial, Summary or Arbitrary Executions (Sept. 5, 2005); see 
also Phillip Alston (Special Rapporteur on extrajudicial, summary or arbitrary executions), Civil 
and Political Rights, Including the Questions of Disappearances and Summary Executions, ¶ 48, 
U.N. Doc. E/CN.4/2006/53 (Mar. 8, 2006) (“For [deliberate] lethal force to be considered to be 
lawful it must be used in a situation in which it is necessary for self-defense or the defense of 
another’s life.”); Press Release, IACHR condemns the recent death of Mexican national by U.S. 
Border Patrol Agents, INTER-AM. COMM’N H.R., July 24, 2012, 
http://www.oas.org/en/iachr/media_center/PReleases/2012/093.asp (use of lethal force “must be 
grounded on the existence of exceptional circumstances”). 
63 Barbara Frey (Special Rapporteur in accordance with Sub-Commission resolution 2002/25), 
Prevention of Human Rights Violations Committed with Small Arms and Light Weapons, ¶ 27, 
U.N. Doc. A/HRC/Sub.1/58/27 (Aug. 8, 2006); see also Christof Heyns (U.N. Special 
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concluded that any police killing not justified by Imminent Peril “would amount to an 

extrajudicial execution.”64 

This is no surprise to the United States, which for decades has agreed—insisted—that the 

jus cogens norm against extrajudicial killing includes “excessive use of lethal force by the police, 

security forces, or other agents of the State whether against criminal suspects, detainees, 

prisoners, or others.”65 In the State Department’s annual Human Rights Reports on other nations’ 

violations, the “lethal use of excessive force by security forces [is] defined as a form of 

extrajudicial killing.”66 

The United States has also consistently concluded that, absent Imminent Peril, 

responding to rock-throwing with lethal force is excessive and therefore a violation of the jus 

 
Rapporteur on extrajudicial, summary or arbitrary executions), ¶¶ 60–61, U.N. Doc. 
A/HRC/17/28 (May 23, 2011); ICRC, Human Rights and Humanitarian Law for Police and 
Security Forces, 263 (Mar. 31, 2017); Comment by the Spokesperson for the U.N. High 
Commissioner for Human Rights, Rupert Colville, on the killing of a Palestinian man in Hebron, 
ohchr.org (Mar. 30, 2016), 
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=18540&LangID=; 
U.N.; Sarah Joseph, Denouement of the Deaths on the Rock: The Right to Life of Terrorists, 14 
NETH. Q. OF HUM. RTS. 5, 20 (1996).   
64 Zambrano Velez et al. v. Ecuador, Merits, Reparations, and Costs, Judgment, Inter-Am. Ct. 
H.R. (ser. C.) No. 166, ¶ 108 (July 4, 2007); see also Dorzema v. Dominican Republic, Merits, 
Reparations, and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 251, at ¶¶ 85(i), 100 (Oct. 24, 
2012) (killing of unarmed migrant at the border). 
65 U.S. Dep’t of State, Country Report on Human Rights Practices 1995, app. A: Notes on the 
Preparation of the Reports (Mar. 1996), 
http://dosfan.lib.uic.edu/ERC/democracy/1995_hrp_report/95hrp_report_appenda.html; see also 
U.S. Dep’t of State, Country Report on Human Rights Practices1997—Papua New Guinea (Jan. 
30, 1997) http://www.refworld.org/docid/3ae6aa278.html (police’s unreasonable killing of 
innocent bystander is extrajudicial killing); U.S. Dep’t of State, Country Report on Human 
Rights Practices 2000, app. A: Notes on the Preparation of the Reports (Feb. 23, 2001), 
https://www.state.gov/j/drl/rls/hrrpt/2000/app/650.htm (excessive use of lethal force by state 
agents is extrajudicial killing).   
66 Id.  
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cogens norm against extrajudicial killing.67 For example, the United States condemned Israel 

when its  security forces “shot and killed a ten-year old Palestinian boy in the Balata Refugee 

Camp in Nablus” who was “among a group of youths who were throwing rocks at Israeli 

soldiers.”68 U.S. courts agree.69 So do other courts throughout the world.70 

The Rocking Policy clearly violated this jus cogens norm.71 The very essence of 

the policy was that it permitted agents to respond to alleged rock-throwing with lethal 

 
67 Am. Comp. at ¶ 114; see also Steve D. Shadowen, U.S. Border Patrol’s Policy of 
Extrajudicial Killing, 28 Berkeley La Raza L.J. 1, 12 (2018). 
68 U.S. Dep’t of State, Country Report on Human Rights Practices 2002—Israel And The 
Occupied Territories (Mar. 31, 2003), https://www.state.gov/j/drl/rls/hrrpt/2002/18278.htm; see 
also U.S. Dep’t of State, Country Report on Human Rights Practices 2015—Turkey (Apr. 13, 
2016) https://www.state.gov/documents/organization/253121.pdf (12-year-old boy was killed 
when “a military officer opened fire when a group of boys began to throw stones.”).  
69 See In re S. Afr. Apartheid Litig., 617 Supp. 2d 228, 243 (S.D.N.Y. 2009) (security forces 
guilty of extrajudicial killing when they opened fire on group of rock-throwing demonstrators); 
see also United States v. Acosta Sierra, 690 F.3d 1111, 1122 (9th Cir. 2012) (Imminent Peril 
standard not met because the officer’s “general feeling of fear or unease is not the same as 
apprehension of an imminent battery due to Acosta Sierra’s throwing of the rock” and the 
assailant had no “apparent present ability to immediately cause harm to Officer Lopez.”); Mann 
v. Wash. Metro. Area Transit Auth., 168 F. Supp. 3d 71, 82 (D.D.C. 2016), aff’d, 16-7031, 2017 
WL 2859562 (D.C. Cir. 2017) (“[n]o reasonable jury could conclude that Defendant did not 
honestly believe that Plaintiff’s use of force was excessive” where plaintiff beat and pepper-
sprayed assailant who had been throwing rocks at subway ticket booth); White v. Cty. of San 
Diego, 13-cv-1166, 2014 WL 9859196, at 5–6 (S.D. Cal. 2014) (denying summary judgment on 
qualified immunity where officer shot suspect who had thrown cinderblock and rocks and was 
wielding stick); United States v. Behenna, 71 M.J. 228 (2011) (lethal force was excessive when 
used against a detainee who threw concrete at soldier and lunged for his gun); Otioti v. Arizona, 
07-cv-443, 2008 WL 7069009, at 2–5 (D. Ariz. 2008) (denying summary judgment on qualified 
immunity where officer shot suspect who had thrown rocks). 
70 See Shadowen, U.S. Border Patrol’s Policy, 28 Berkeley La Raza L.J. at 14 & n. 78 
(collecting cases). 
71 The prohibition against extrajudicial killing applies to policies as well as individual instances 
of excessive force. “A state violates international law if, as a matter of state policy, it practices, 
encourages, or condones” conduct that violates jus cogens. Restatement (Third) of Foreign 
Relations Law § 702 (1987); see also Sarei v. Rio Tinto, PLC, 456 F.3d 1069, 1209–10 (9th Cir. 
2006); Kadic v. Karadzic, 70 F.3d 232, 240 n.3 (2d Cir. 1995). 
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force regardless of Imminent Peril. It definitionally violated the jus cogens norm against 

extrajudicial killing.72 

C. This Killing Violated the Norm Against Extrajudicial Killing. 

The Government asserts that a police shooting violates the jus cogens norm 

against extrajudicial killing only if the officer acted “deliberately” in the sense of “with 

studied consideration and purpose”73 and pursuant to “advance plan or intent to kill the 

defendant.”74 But the Government relies entirely on the definition of “extrajudicial 

killing” in the Torture Victim Protection Act, 28 U.S.C. 1350 note, which makes foreign 

officials liable in certain circumstances in U.S. courts. Of course Congress would 

legislate narrowly in those circumstances. And Congress narrowly defined extrajudicial killing 

solely “[f]or purposes of this Act.” Id. § 3(a). 

Under the general international law applicable here, “extrajudicial killing” includes, but is 

not limited to, “deliberated” killings.75 Indeed, the Government has not cited a single case to the 

 
72 The Government suggests that the Amended Complaint’s 55 paragraphs of detailed allegations 
fail to support the existence of the Rocking Policy. If the Court were inclined to agree, Plaintiffs 
request permission to amend the Complaint to allege, inter alia, subsequent deposition testimony 
by the then-Assistant Commissioner of CBP—a position coequal with that of Chief of the Border 
Patrol—admitting that: (1) “there was a policy within CBP that in response to rocking or alleged 
rocking, agents need not backup, need not take cover, and could treat the throwing of rocks at 
them as per se lethal force to which they could respond with lethal force of their own”; (2) CBP 
and Border Patrol officials routinely had “meetings, discussions, or other communications in 
which that policy . . . was discussed and affirmed”; and (3) top CBP officials invariably 
described all fatal shootings of alleged rock-throwers as “a good shoot.” Transcript of Deposition 
of James Tomsheck at 300–01, 150, Perez v. United States, (S.D. Cal. 2015) (No. 3:13-cv-
01417-WQH-BGS).  
73 D. Br. at 17 
74 D. Br. at 17. 
75 M. Cherif Bassiouni, Crimes Against Humanity in International Criminal Law 301 (2d ed. 
1999) (“The customary practice of states . . . reveals that murder is not intended to mean only 
those specific intentional killings without lawful justification. Instead, state practice views 
murder in its large sense meaning as including the creation of life-endangering conditions likely 
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contrary, and its  plea for a narrow definition cannot be squared with the voluminous authority 

holding that security forces violated the norm by shooting alleged rock-throwers. 

Regardless, Plaintiffs plainly allege a “deliberated” killing even under the Government’s 

constricted definition. The United States’ agent indiscriminately fired his semi-automatic 

weapon into a crowd of unarmed, unthreatening civilians who were having a barbecue on a 

beach. If that is not a deliberate killing, it is hard to know what is.  

Remarkably, the Government contends that the agent’s lack of discrimination in 

who or how many persons he killed means that he did not specifically intend to kill Mr. 

Mr. Arevalo. But the United States had a policy—concocted and constantly reaffirmed at 

the highest level of the CBP—to permit use of deadly force in the absence of Imminent 

Peril. And the agent indiscriminately sprayed automatic gunfire into a crowd of civilians 

who posed no threat to him or anyone else. The United States and the agent may not have 

known exactly who or how many would unlawfully die as a result of the policy and the 

indiscriminate firing, but they knew that someone would. “No, they did not look their victims in 

the eye, nor could they have produced a list of names of those who would perish, but their 

killings were nonetheless deliberated.” Owens v. Republic of Sudan, 174 F. Supp. 3d 242, 263 

(D.D.C. 2016).  

 
to result in death according to reasonable human experience.”); see also Case of Gul v. Turkey, 
Eur. Ct. H.R. Application no. 22676/93 (2000), ¶ 80, http://hudoc.echr.coe.int/eng?i=001-59081. 
(police officer who shot through a closed door multiple times committed extrajudicial killing, 
and the court did not need “to determine whether the police officers had formulated the intention 
of killing or acted with reckless disregard for the life of the person behind the door”); McCann v. 
United Kingdom, ¶ 166 Eur. Ct. H.R. (ser. A) (1995), at ¶ 166 (rejecting the “focus[] on the 
actions of the soldiers as they opened fire as if it were considering their criminal culpability and 
not on matters such as the allegedly negligent and reckless planning of the operation”).  
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Trying a different tack, the Government asserts that the agent “fired two rounds 

from his weapon into a crowd of people in the park.”76 That simply, and improperly, 

contradicts the Complaint’s allegations. While two bullets struck and killed Mr. Mr. 

Arevalo, the agent indiscriminately “opened fire on the Mexican families, spraying 

rounds across the river.”77 He did so indiscriminately, using an “assault rifle[] capable of 

firing in 3 round burst, semi-automatic, or fully automatic modes.”78  

Lastly, the Government offers a straw argument that Plaintiffs would make every police 

lethal-force killing into an international claim. Not so. The United States has precluded a 

Bivens claim in these circumstances, and the Federal Tort Claims Act precludes recovery 

for injuries suffered outside the United States. This is an international incident, a cross-

border shooting, with the shooter in U.S. territory and the victim in Mexico. Binding 

international norms, made actionable by the ATS, close the gap that otherwise would 

have been left by the more usual sources of U.S. domestic law. 

 

CONCLUSION 

The Court should deny the motion to dismiss Plaintiffs’ Complaint. 

 
DATED: July 6, 2020                                                Respectfully submitted, 

 
/s/ Steve D. Shadowen           
STEVE D. SHADOWEN 

                                                                                           Pennsylvania State Bar No. 41953 
Admitted pro hac vice 
NICHOLAS W. SHADOWEN  
Texas State Bar No. 24110348 

 
76 D. Br. at 3 
77 Am. Compl. 43; see also id. at 36, 39, 43, 46, 49. 
78 Id. at 41. 
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Admitted pro hac vice 
MATTHEW C. WEINER 
Pennsylvania State Bar No. 314453 
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1135 W. 6th Street, Suite 125 
Austin, TX 78703 
(361) 882-1612 (telephone) 
(361) 882-3015 (fax) 
steve@hilliardshadowenlaw.com 
ATTORNEYS FOR PLAINTIFFS  
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