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STATEMENT REGARDING ORAL ARGUMENT 

Per Circuit Rule 28(b)(1)(B), the government respectfully requests oral 

argument in light of the complicated questions of constitutional law 

presented in this appeal.  



 

INTRODUCTION 

Plaintiff Anas Elhady sued multiple Customs and Border Protection 

(CBP) officers in their individual capacities under Bivens v. Six Unknown 

Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971), for 

violating plaintiff’s constitutional rights by allegedly detaining him in a cold 

detention cell at a CBP port of entry in Michigan. The district court granted 

summary judgment on qualified immunity grounds to all of the named 

defendants except one, Officer Blake Bradley—the only African-American 

officer among the defendants—who was the only officer that plaintiff could 

positively identify.  

The alleged conditions of plaintiff’s detention did not amount to an 

unconstitutional deprivation of plaintiff’s rights. But even assuming a 

constitutional violation, any right was not clearly established, so plaintiff’s 

claim cannot overcome Officer Bradley’s entitlement to qualified immunity.  

This Court should reverse the district court’s denial of qualified 

immunity to the single officer remaining in this case.  
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STATEMENT OF JURISDICTION 

In this action brought under Bivens v. Six Unknown Named Agents of 

the Federal Bureau of Narcotics, 403 U.S. 388 (1971), plaintiff Anas Elhady 

invoked the district court’s jurisdiction under 28 U.S.C. § 1331. Second Am. 

Compl., RE 27, PageID # 456. The district court denied summary judgment 

as to defendant Blake Bradley on February 10, 2020, rejecting a defense of 

qualified immunity. MSJ Op., RE 122, PageID ## 4663-98. Officer Bradley 

timely filed his notice of appeal on April 9, 2020. Notice of Appeal, RE 128, 

PageID # 4705; Fed. R. App. P. 4(a)(1)(B).  

This Court has appellate jurisdiction over Bradley’s interlocutory 

appeal seeking review of the district court’s denial of qualified immunity 

under 28 U.S.C. § 1291 and the collateral-order doctrine. See Mitchell v. 

Forsyth, 472 U.S. 511, 530 (1985); Meals v. City of Memphis, 493 F.3d 720, 

727 (6th Cir. 2007) (permitting interlocutory appeal of denial of qualified 

immunity “premised on evidence viewed in the light most favorable to the 

plaintiff”).  
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STATEMENT OF THE ISSUE 

Whether the district court should have granted qualified immunity to 

the only remaining defendant, CBP Officer Blake Bradley, because plaintiff 

did not provide evidence of conduct that violated plaintiff’s clearly 

established Fifth Amendment rights. 

STATEMENT OF THE CASE 

A. Factual Background 

Plaintiff Anas Elhady is an American citizen and a resident of Wayne 

County, Michigan. Around 1:45 a.m. on April 11, 2015, plaintiff sought to 

enter the United States via the Ambassador Bridge (which connects Detroit, 

Michigan, and Windsor, Canada), after having traveled to Canada the 

previous day. MSJ Op., RE 122, PageID ## 4664-65. When plaintiff 

approached the port of entry, CBP officers asked plaintiff to exit his vehicle, 

performed a pat-down search, and handcuffed him. Id. at PageID # 4664. 

CBP officers escorted plaintiff to the Ambassador Bridge inspection 

building, where he was placed in a holding room cell and searched. Officers 

then took plaintiff’s jacket and shoes, leaving him wearing “a shirt, pants, 

and some thin socks,” in addition to “undershorts and an undershirt.” Id. at 

PageID # 4665. 
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Plaintiff was detained in the inspection building from approximately 

2:00 a.m. to 6:00 a.m., and Officer Blake Bradley was assigned as plaintiff’s 

case officer. MSJ Op., RE 122, PageID ## 4666-67. Plaintiff testified that he 

was interviewed multiple times while detained, but he could not recall exactly 

how many times he was interviewed, who had interviewed him, or when he 

was interviewed. Id. at PageID ## 4667-68. Ultimately, of the multiple CBP 

officers with whom plaintiff interacted (and who were subsequently named as 

defendants in this case), plaintiff was able to identify only Officer Bradley—

the only African-American CBP officer that plaintiff interacted with—as one 

of the CBP officers involved with his detention. Id. at PageID ## 4666-68.1 

During this four-hour period, plaintiff testified that he repeatedly 

complained that his detention cell was cold—and he asked the CBP officers 

to return his jacket and shoes to him, or to provide him with a blanket. MSJ 

Op., RE 122, PageID ## 4668-70; see also id. at PageID # 4670 (noting that 

CBP records do not state “when or to whom Elhady complained” of the cold). 

                                           
1  CBP was unable to locate detention log sheets for the Ambassador 
Bridge facility during the period of plaintiff’s detention and was thus unable 
to substantiate which officer interviewed plaintiff at certain times, and was 
additionally unable to demonstrate that officers complied with a CBP policy 
that required officers to check in on a detainee every fifteen minutes. MSJ 
Op., RE 122, PageID # 4666. Without the log sheets, there is no conclusive 
record of the sequence of events during this four-hour period.  
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Plaintiff eventually “requested an ambulance,” and officers moved him from 

the detention cell to a waiting room. Id. at PageID # 4670. Plaintiff was told 

that he could leave the Ambassador Bridge facility at around 6:00 a.m., but 

he “insisted on being taken to the hospital” because “buzzing in his head and 

the shaking from the cold prevented [plaintiff] from driving to the hospital 

himself.” Id. Plaintiff chiefly complained of back pain, and told the ambulance 

Emergency Medical Technicians that he “had been put in a ‘freezer’ for four 

hours.” Id. at PageID # 4672. Plaintiff arrived at the hospital at 6:49 a.m., 

where his temperature was measured at 96.08 degrees Fahrenheit, which the 

hospital system flagged as being below the 96.26- to 99.5-degree reference 

range. Id. 

Plaintiff’s hospital records noted that plaintiff complained of “lumbar 

back pain,” having been “placed in a ‘freezer’ on a hard wooden chair,” and 

that “his back began hurting from sitting on the uncomfortable chair.” MSJ 

Op., RE 122, PageID # 4672 (quotation marks omitted). But plaintiff denied 

“any trauma.” Id. (quotation marks omitted). A hospital physician gave 

plaintiff a blanket, and he fell asleep. Id. at PageID # 4673.  

Plaintiff’s treating nurse later testified that plaintiff was treated only 

for back pain, not for any condition related to exposure to the cold. Zani 
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Dep., RE 96-7, PageID # 1848. Plaintiff provided an expert who “worked 

backward” from plaintiff’s temperature as initially measured at the hospital, 

and concluded that plaintiff’s temperature likely dropped by roughly 1.8 

degrees Fahrenheit while plaintiff was detained. MSJ Op., RE 122, PageID 

# 4676 (citing plaintiff’s expert’s report, RE 113-10, PageID # 3423). Based 

on that calculated temperature change, the expert surmised that plaintiff’s 

cell was “possibly below freezing for this decrease in core temperature to 

occur within 4.5 hours,” the period of plaintiff’s detention. Id. at PageID 

# 4677 (quoting plaintiff’s expert’s report, RE 113-10, PageID # 3423). But 

plaintiff’s expert offered nothing beyond a hypothesis to support any 

suggestion that the cell temperature fell below freezing, and recorded 

temperatures for the area never dropped below freezing. See Climatological 

Data for Detroit, MI Area – April 2015, RE 41-3, PageID # 590 (noting low 

temperatures during the period of plaintiff’s detention that never dipped 

below freezing).  

Experts for both plaintiff and the defendants agreed that plaintiff’s 

temperature reading at the hospital was not so low as to be “clinically 

hypothermic.” Expert Report Gordon Giesbrecht, Ph.D. for Pl. Anas Elhady, 

RE 113-10, PageID # 3420; see also id. (noting that plaintiff’s temperature 
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would have made plaintiff “[c]old stressed,” such that he could “sense cold 

and discomfort”); Expert Report of Robert A. Mulliken, M.D., RE 118-1, 

PageID # 4640 (defendants’ expert noting that plaintiff’s temperature was 

“not at the clinical threshold for mild hypothermia,” and that there was “no 

medical evidence” that plaintiff experienced symptoms from exposure to the 

cold, “outside of Mr. Elhady’s own statements”). And plaintiff was not 

treated for cold exposure but only for lower-back pain. See Plaintiff Hospital 

Records, RE 96-5, PageID # 1776 (noting that plaintiff was presented “with 

complaints of lumbar back pain”); see also id. at PageID ## 1781-83 

(providing treatment regimen for “acute back pain”).  

At 8:55 a.m., plaintiff’s temperature was measured at 96.98 degrees 

Fahrenheit, and he was “discharged in satisfactory condition.” MSJ Op., 

RE 122, PageID # 4673 (quotation marks omitted). At 9:10 a.m., still in CBP 

custody, plaintiff was released from the hospital and taken back to the 

Ambassador Bridge facility. His belongings were then returned to him, and 

he was released from CBP custody at 9:25 a.m. Id. at PageID ## 4673-74.  

B. Prior Proceedings 

1.  In September 2017, plaintiff brought this suit pursuant to Bivens v. 

Six Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 
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388 (1971), against multiple CBP officers assigned to the Ambassador Bridge 

facility, including Officer Blake Bradley, who had allegedly interacted with 

plaintiff during the course of his approximately four-hour detention. Second 

Am. Compl., RE 27, PageID ## 455-69. Plaintiff’s single claim alleged that 

the defendants violated his due process rights under the Fifth Amendment, 

on the ground that the Constitution prohibits the federal government from 

imposing conditions of civil confinement that would otherwise amount to 

cruel and usual punishment under the Eighth Amendment. Id. at PageID 

## 464-68.  

2.  The defendant officers moved to dismiss on multiple bases. They 

argued that plaintiff’s suit was time-barred and not subject to equitable 

tolling, that plaintiff failed to state a claim for a due process violation, and 

that plaintiff did not sufficiently plead a Bivens claim—both because plaintiff 

had failed to allege specific action from any defendant that deprived him of a 

constitutional right, and because the district court should not create a new 

Bivens action for a conditions-of-confinement claim under the Fifth 

Amendment. The district court denied the motion, rejecting each of these 

arguments. MTD Op., RE 46, PageID ## 670-89.  
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3.  Following discovery, the defendants moved for summary judgment 

on the basis of qualified immunity.2 The district court concluded that plaintiff 

presented sufficient evidence that he was subjected to conditions in detention 

that violated his Fifth Amendment due process rights, but the district court 

determined that—with one exception (Officer Bradley)—plaintiff failed to 

provide sufficient evidence to demonstrate that any individual defendant was 

deliberately indifferent to his health and safety. MSJ Op., RE 122, PageID 

## 4681-87, 4691-92.  

First, the district court determined that plaintiff provided sufficient 

evidence that a jury could find that he was placed in a detention cell at 

freezing or near-freezing temperatures for at least four hours, and that such 

treatment constitutes a violation of plaintiff’s right to be free from exposure 

to severe weather and temperatures. The district court was persuaded that 

plaintiff’s evidence was sufficient to create a factual dispute precluding 

summary judgment, based on plaintiff’s own recollection of his detention; a 

                                           
2  The officers moved for summary judgment in five separate motions, 
based on their roles at the Ambassador Bridge facility. See Mot. for Summ. 
J. by Matthew Pew, RE 96, PageID ## 1663-96; Mot. for Summ. J. by 
Walter Kehr, Scott Rocky, RE 98, PageID ## 1951-82; Mot. for Summ. J. by 
Nyree Iverson, Tonya Lapsley, RE 99, PageID ## 2101-34; Mot. for Summ. J. 
by Daniel Beckham, Joseph Piraneo, RE 100, PageID ## 2287-2317; Mot. for 
Summ. J. by Blake Bradley, Jason Ferguson, RE 101, PageID ## 2396-2432. 
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history of problems with the Ambassador Bridge facility’s heating, 

ventilation, and air conditioning system; and plaintiff’s expert report. Cf. 

MSJ Op., RE 122, PageID ## 4674-77 (plaintiff’s evidence on the facility’s 

temperature); id. at PageID ## 4677-79 (government evidence); id. at 

PageID ## 4682-84 (district court identifying factual disputes).  

The district court also rejected the defendants’ argument that, even 

assuming the facts according to plaintiff’s deposition testimony, plaintiff 

failed to demonstrate conditions that would have violated his constitutional 

rights. MSJ Op., RE 122, PageID ## 4684-87. The district court instead 

concluded that plaintiff’s allegations were “sufficiently serious to meet the 

objective prong of the Fifth Amendment test.” Id. at PageID # 4684; see also 

id. at PageID # 4685 (determining that plaintiff was exposed to 

“unreasonably cold conditions”).  

Next, the district court explained that plaintiff must demonstrate that 

each defendant official was deliberately indifferent to plaintiff’s health and 

safety by establishing each officer’s personal involvement in and awareness 

of the conditions of plaintiff’s detention. MSJ Op., RE 122, PageID ## 4687-

89. The court inferred that any officer who (1) had contact with plaintiff’s 

detention cell or heard plaintiff’s complaints, and (2) knew plaintiff had spent 



11 
 

a substantial period of time in that cell must have known that the cell’s 

conditions violated plaintiff’s constitutional rights. Id. at PageID # 4689. 

Based on plaintiff’s evidence, the district court found that a jury could 

reasonably conclude that Officer Bradley knew that plaintiff’s detention cell 

was “unbearably cold and nonetheless disregarded Elhady’s complaints,” 

based on plaintiff’s evidence that Officer Bradley was “involved in Elhady’s 

confinement.” Id. at PageID ## 4691-92; see also id. (noting that Bradley 

was assigned to plaintiff’s border inspection and interviewed plaintiff on at 

least one occasion). But the district court found that plaintiff failed to provide 

sufficient evidence that any of the other officer defendants were aware of the 

conditions in plaintiff’s detention cell, such that their awareness would 

constitute deliberate indifference to plaintiff’s conditions. The court thus 

granted summary judgment to those defendants. Id. at PageID ## 4692-94. 

Plaintiff had previously stipulated to the dismissal of claims against four 

other defendant CBP officers, so Officer Bradley—the only African-

American defendant—was left as the one remaining defendant in this case. 

Id. at PageID # 4664 n.1; see also Stipulated Dismissal, RE 120, PageID 

## 4658-59. 
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Finally, the district court denied Officer Bradley qualified immunity, 

holding that it was clearly established at the time of plaintiff’s detention in 

2015 that plaintiff had a right “to avoid being confined in any extreme 

temperatures, including temperatures that are at or near freezing, which are 

sufficiently cold to cause extreme discomfort.” MSJ Op., RE 122, PageID 

# 4697 (quotation marks omitted). In reaching this conclusion, the district 

court relied almost exclusively on a prior district court decision, Burley v. 

Miller, 241 F. Supp. 3d 828, 839 (E.D. Mich. 2017), which held that the “right 

to be free from exposure to severe weather and temperatures” had been 

clearly established in 2013. MSJ Op., RE 122, PageID # 4697 (quotation 

marks omitted).  

SUMMARY OF ARGUMENT 

Officer Bradley is entitled to qualified immunity, and the district court 

should have granted him summary judgment on that basis. Viewing the 

record in the light most favorable to plaintiff and accepting his version of the 

facts as true, plaintiff has not established a violation of his due process rights, 

much less a violation of a constitutional right that was clearly established at 

the time of his detention.  
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First, the conditions of confinement here did not fall below the 

constitutional floor. Plaintiff must demonstrate conditions “so grave” they 

“violate[] contemporary standards of decency to expose anyone unwillingly 

to such a risk.” Helling v. McKinney, 509 U.S. 25, 36 (1993). Plaintiff was 

detained for approximately four hours while wearing his clothing (with the 

exception of his jacket and shoes), and he did not allege any underlying 

medical conditions that would have exacerbated his susceptibility to colder 

temperatures. But in multiple cases alleging more extreme conditions than 

those purportedly faced by plaintiff, courts found that similar or even more 

uncomfortable conditions were not sufficiently serious to state a 

constitutional violation. See, e.g., Dean v. Campbell, 156 F.3d 1229, 1998 WL 

466137, at *2 (6th Cir. 1998) (unpublished table decision) (concluding that 

holding a prisoner in a “cold . . . cell” for longer than 20 days did not amount 

to a constitutional violation).  

The district court identified no binding authority to support plaintiff’s 

claim of a constitutional violation. Rather, the cases on which the district 

court relied involved more egregious circumstances or a collection of 

reinforcing and compounding deprivations. See, e.g., Burley v. Miller, 241 F. 

Supp. 3d 828, 836 (E.D. Mich. 2017) (prisoner who suffered from multiple 
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respiratory diseases forced to stand in freezing rain for 10-12 minutes and 

then required to sit in wet clothes for two hours, requiring “steroid shots, 

breathing treatments, and additional medications”); Gillespie v. Civiletti, 629 

F.2d 637, 642 (9th Cir. 1980) (defendants allegedly denied all “health and 

medical needs during [an] entire two and a half month period”). The district 

court’s conclusion that plaintiff’s allegations stated a constitutional violation 

was error and requires reversal.  

Second, at minimum, the lack of consensus in the case law—and the 

lack of binding authority here—demonstrates that it was not clearly 

established at the time of the alleged conduct that Officer Bradley’s conduct 

would have violated plaintiff’s constitutional rights. Qualified immunity 

provides a defense to “all but the plainly incompetent or those who 

knowingly violate the law,” but the governing legal standard was not 

sufficiently clear to support the district court’s conclusion that Officer 

Bradley could have “knowingly violate[d] the law.” Kisela v. Hughes, 138 S. 

Ct. 1148, 1152 (2018) (quotation marks omitted). The district court relied on a 

single district court decision purporting to find a clearly established “right to 

be free from exposure to severe weather and temperatures” as of 2013. MSJ 

Op., RE 122, PageID # 4697 (quoting Burley, 241 F. Supp. 3d at 839). But 
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the Burley decision (and thus the district court here) defined the 

constitutional right at issue at a level of generality that was too abstract to 

have reasonably put officers on notice that their conduct may be unlawful. 

See White v. Pauly, 137 S. Ct. 548, 552 (2017) (“[T]he clearly established law 

must be ‘particularized’ to the facts of the case.”). And the circumstances in 

Burley were far worse than what plaintiff attested to here—that case 

addressed claims by a prisoner deliberately exposed to “freezing rain” in 

winter, who was subsequently forced to sit in his cold, wet clothing for 

several hours, and who had a respiratory condition that would have been 

severely aggravated from those conditions. Burley, 241 F. Supp. 3d at 832, 

836, 838-39.  

Aside from that lone district court decision, the district court here did 

not identify any controlling authority or “consensus of cases of persuasive 

authority,” Kent v. Oakland County, 810 F.3d 384, 395 (6th Cir. 2016) 

(quotation marks omitted), that would “place[] the . . . constitutional question 

beyond debate,” White, 137 S. Ct. at 551 (quotation marks omitted). The 

court’s failure to correctly define the constitutional right at issue and failure 

to identify binding circuit precedent or a consensus of authority were 

reversible errors. 
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STANDARD OF REVIEW 

The Court reviews de novo the district court’s legal determination 

concerning the availability of qualified immunity, viewing the facts in the 

light most favorable to the plaintiff. Hearring v. Sliwowski, 712 F.3d 275, 279 

(6th Cir. 2013). 

ARGUMENT 

OFFICER BLAKE BRADLEY IS ENTITLED TO QUALIFIED IMMUNITY 

Taking the facts according to plaintiff’s submitted evidence, Officer 

Bradley did not violate plaintiff’s constitutional rights and is entitled to 

qualified immunity. Even assuming that plaintiff has demonstrated a 

violation of his constitutional rights, those rights were not clearly established 

at the time of the conduct at issue here, so Officer Bradley could not have 

known that his alleged actions violated plaintiff’s constitutional rights. 

“The doctrine of qualified immunity protects government officials from 

liability for civil damages insofar as their conduct does not violate clearly 

established statutory or constitutional rights of which a reasonable person 

would have known.” Kinlin v. Kline, 749 F.3d 573, 577 (6th Cir. 2014) 

(quoting Stanton v. Sims, 571 U.S. 3, 5-6 (2013)). Qualified immunity serves 

the public interest in two ways. First, it allows government officials to 
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perform their duties diligently, shielding officials “from harassment, 

distraction, and liability when they perform their duties reasonably.” Estate 

of Hill ex rel. Hill v. Miracle, 853 F.3d 306, 312 (6th Cir. 2017) (quotation 

marks omitted). Second, qualified immunity allows officials to be subjected to 

personal liability only if they conduct themselves in ways that unquestionably 

violate the Constitution. The doctrine thus recognizes that officers may 

commit “reasonable mistakes . . . in good faith,” and “[t]hey are entitled to 

qualified immunity for those mistakes.” Humphrey v. Mabry, 482 F.3d 840, 

851 (6th Cir. 2007).  

Government officials are entitled to qualified immunity unless: (1) the 

facts, viewed in the light most favorable to the plaintiff, show a violation of a 

constitutional right; and (2) the right at issue was clearly established at the 

time of the alleged misconduct. Reilly v. Vadlamudi, 680 F.3d 617, 623 (6th 

Cir. 2012). The doctrine of qualified immunity ensures that officials have 

clear notice that their own specific actions are unconstitutional before they 

can be held personally liable in a damages action—officers must have a “‘fair 

and clear warning’ . . . about what the law requires.” Vanderhoef v. Dixon, 

938 F.3d 271, 278 (6th Cir. 2019) (quoting Hopper v. Plummer, 887 F.3d 744, 

755 (6th Cir. 2018)). Properly applied, qualified immunity protects “all but 
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the plainly incompetent or those who knowingly violate the law.” Kisela v. 

Hughes, 138 S. Ct. 1148, 1152 (2018) (quotation marks omitted); see also 

Anderson v. Creighton, 483 U.S. 635, 640 (1987) (“[T]he unlawfulness [of an 

officer’s actions] must be apparent.”).  

In denying qualified immunity to Officer Bradley, the district court 

doubly erred. Taking the facts in plaintiff’s favor and accepting his deposition 

testimony as true, Officer Bradley did not violate any of plaintiff’s 

constitutional rights. See MSJ Op., RE 122, PageID ## 4681-87. And even 

assuming the conduct here could be construed as a constitutional violation, 

Officer Bradley lacked adequate notice: the law did not clearly establish a 

right that Officer Bradley could have knowingly violated. See id. at PageID 

## 4695-98.  

A. Officer Bradley’s conduct did not violate plaintiff’s 
constitutional rights  

1.  Plaintiff’s claimed violation of his Fifth Amendment Due Process 

rights while being detained at a border-inspection facility is analyzed “under 

the same rubric as Eighth Amendment claims brought by prisoners”—that 

is, a conditions-of-confinement claim. Villegas v. Metropolitan Gov’t of 

Nashville, 709 F.3d 563, 568 (6th Cir. 2013). Such a claim includes both an 

objective element: a “sufficiently serious” deprivation of “the minimal 
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civilized measure of life’s necessities” by a government official; and a 

subjective element: the official must have acted with “‘deliberate 

indifference’ to inmate health or safety.” Farmer v. Brennan, 511 U.S. 825, 

834 (1994) (quotation marks omitted). This appeal challenges the district 

court’s holding with respect to the first, objective element.3  

To establish a sufficiently serious deprivation, plaintiff must show 

“more than a scientific and statistical inquiry into the seriousness of the 

potential harm and the likelihood that such injury to health will actually be 

caused.” Helling v. McKinney, 509 U.S. 25, 36 (1993). Plaintiff must establish 

that “society considers the risk that [plaintiff] complains of to be so grave 

that it violates contemporary standards of decency to expose anyone 

unwillingly to such a risk.” Id.  

                                           
3  As to the subjective element, the district court found that plaintiff 
presented sufficient evidence that a jury could reasonably find that Officer 
Bradley knew that plaintiff’s detention cell was “unbearably cold” and 
“disregarded” plaintiff’s complaints on the cell conditions, as Officer Bradley 
“failed to argue that [plaintiff] cannot connect him personally to the alleged 
deprivation.” MSJ Op., RE 122, PageID ## 4691-92. This appeal does not 
include that issue. See Bunkley v. City of Detroit, 902 F.3d 552, 559 (6th Cir. 
2018) (explaining that the Court lacks jurisdiction to adjudicate the “district 
court’s determination of “‘evidence sufficiency,’” in an interlocutory appeal 
challenging the denial of qualified immunity) (quoting Johnson v. Jones, 515 
U.S. 304, 313 (1995)).  
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When a conditions-of-confinement claim concerns exposure to adverse 

environmental conditions, this Court considers the “circumstances, nature, 

and duration” of the plaintiff’s exposure to determine “whether a 

constitutional violation has occurred.” Spencer v. Bouchard, 449 F.3d 721, 

728 (6th Cir. 2006) (quotation marks omitted); see also Darnell v. Pineiro, 

849 F.3d 17, 32 (2d Cir. 2017) (explaining that an unconstitutional condition of 

confinement “must be measured by its severity and duration”). The Supreme 

Court has noted that multiple “conditions of confinement” may establish a 

constitutional violation “‘in combination’ when each would not do so alone, 

but only when they have a mutually enforcing effect that produces the 

deprivation of a single, identifiable human need.” Wilson v. Seiter, 501 U.S. 

294, 304 (1991). For example, a particularly “low cell temperature at night 

combined with a failure to issue blankets” may amount to an unconstitutional 

deprivation of warmth. Id.; see also Strickler v. Waters, 989 F.2d 1375, 1380 

& n.3 (4th Cir. 1993) (“[F]or prison conditions to rise to the level of 

unconstitutional punishment, there must be evidence of a serious medical 

and emotional deterioration attributable to the challenged condition.” 

(quotation marks omitted)).  
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2.  The district court erred in concluding that plaintiff’s alleged 

“place[ment] in a cell at freezing or near-freezing temperatures for at least 

four hours” amounted to a violation of a right to be free from exposure to 

severe weather and temperatures. MSJ Op., RE 122, PageID ## 4682-83.  

Plaintiff’s short period of detention did not constitute an “extreme 

deprivation.” Plaintiff may have faced “[h]arsh and uncomfortable prison 

conditions” for a limited time, but those conditions do not necessarily amount 

to a constitutional violation. Hadix v. Johnson, 367 F.3d 513, 525 (6th Cir. 

2004). The district court here failed to demark the point at which an 

uncomfortable condition amounted to a constitutional violation, and instead 

vaguely concluded that plaintiff’s evidence demonstrated that he faced 

conditions that were “sufficiently serious to meet the objective prong of the 

Fifth Amendment test.” MSJ Op., RE 122, PageID # 4684; see, e.g., Harden-

Bey v. Rutter, 524 F.3d 789, 795 (6th Cir. 2008) (explaining that “routine 

discomfort” on account of “restrictive and even harsh” conditions does not 

amount to an unconstitutional condition of confinement (quotation marks 

omitted)); see also Hadix, 367 F.3d at 528-29 (surveying a continuum of cases 

addressing constitutional challenges to conditions of confinement related to 

prison fire safety, and distinguishing uncomfortable versus unconstitutional 
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conditions). That was error—the court failed to specifically consider the 

“circumstances, nature, and duration” of plaintiff’s exposure. Spencer, 449 

F.3d at 728 (quotation marks omitted); see also Hadix, 367 F.3d at 529-30 

(reversing a district court’s determination of a constitutional violation at a 

prison for failure “to identify the point at which certain . . . safety deficiencies 

ceased being mere deficiencies and, instead, became constitutional 

violations”).  

Other courts have held that similar or even more uncomfortable 

conditions do not amount to a constitutional violation. See, e.g., Trammell v. 

Keane, 338 F.3d 155, 165 (2d Cir. 2003) (no constitutional violation based on 

prisoner’s allegations that he was housed for multiple days in a cell that was 

not “open to the elements” and did not “lack[] adequate heat,” even if it was 

“bitter cold” and prisoner was deprived of all clothing except a pair of 

undershorts (quotation marks omitted)). For example, in Dean v. Campbell, 

a panel of this Court concluded that holding a prisoner in a “cold . . . cell” for 

longer than 20 days did not amount to a constitutional violation. 156 F.3d 

1229, 1998 WL 466137, at *2 (6th Cir. 1998) (unpublished table decision). And 

in Strope v. McKune, a Tenth Circuit panel declined to find a constitutional 

violation based on prison’s failure to turn on heat during a two-week period 
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when nighttime temperatures averaged 40 degrees. 382 F. App’x 705, 707-08 

(10th Cir. 2010) (unpublished); see also, e.g., Wells v. Jefferson Cty. Sheriff 

Dep’t, 35 F. App’x 142, 143 (6th Cir. 2002) (unpublished) (no constitutional 

violation where prisoner was required to “sleep on a mattress on the floor” of 

a cold cell for six days in December, where “the cell was sprayed with 

insecticides on a regular basis”); Wallace v. Davis, No. 17-cv-5488, 2019 WL 

652889, at *5 (N.D. Cal. Feb. 15, 2019) (similar for inmate who was 

“handcuffed and forced to lie on the cold ground” for “less than five hours 

when temperatures were in the range of 38 to 48 degrees Fahrenheit”); 

Willis v. Barksdale, 625 F. Supp. 411, 416-17 (W.D. Tenn. 1985) (similar for 

prison’s failure to install new ventilation system during “unusually excessive” 

temperatures that resulted in inmate’s death).  

Indeed, plaintiffs’ allegations do not rise to the level of extreme 

deprivation—particularly with respect to the relatively short term of 

confinement—that this Court and other courts of appeals have held 

constitute an unconstitutional condition of confinement. In Spencer v. 

Bouchard, this Court found a constitutional violation based on a prisoner 

being housed “in cold temperatures continuously for several months,” 

including the winter months in Michigan, and where “large quantities of 
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water leaked onto [his] bed whenever it rained or snowed.” 449 F.3d at 728-

29. Similarly, in Gaston v. Coughlin, the Second Circuit found a 

constitutional violation based on exposing a prisoner “to freezing and sub-

zero temperatures” for an entire winter. 249 F.3d 156, 165 (2d Cir. 2001); see 

also Palmer v. Johnson, 193 F.3d 346, 354 (5th Cir. 1999) (unconstitutional 

confinement of inmates who were “herd[ed] . . . into a small outdoor space, 

deprive[d] . . . of any protection from excessive cold and wind, and provide[d] 

no sanitary means of disposing of their bodily waste for over seventeen 

hours”); Mitchell v. Maynard, 80 F.3d 1433, 1439, 1442 (10th Cir. 1996) 

(similar for inmate who was “stripped of all his clothing” and “placed in a 

concrete cell, with no heat at a time when nighttime temperatures hovered in 

the mid-fifties, [and] provided no mattress, blankets or bedding of any 

kind”); Del Raine v. Williford, 32 F.3d 1024, 1035 (7th Cir. 1994) (similar for 

inmate who alleged that the cell temperature “was not much higher than the 

temperature outside,” which was “forty or fifty degrees below zero with the 

wind chill”). The evidence plaintiff presented here—confinement in a cold cell 

for a relatively short period of time, while wearing his clothes, not having a 

medical condition that puts him at greater risk of a severe injury from cold 
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exposure, and not sustaining any injuries from that confinement—is starkly 

different from these more extreme cases.  

3.  The district court here cursorily relied on cases with materially 

worse conditions in concluding that plaintiff’s evidence substantiated a 

constitutional violation, see MSJ Op. RE 122, PageID # 4682; and 

additionally attempted to distinguish several decisions in which other district 

courts found no constitutional violation for more severe cold cell conditions 

than those claimed by plaintiff here, see id. at PageID ## 4684-87. The 

district court’s analysis was faulty at both turns.  

First, the district court concluded that plaintiff’s evidence stated a 

constitutional violation based on cases involving more severe conditions of 

confinement. MSJ Op. RE 122, PageID # 4682. But those cases are quite 

different. In Smith v. Allbaugh, for example, the plaintiff had alleged the 

prison officials intentionally confined him to “an outdoor ‘dog pen’ for 

approximately five hours in freezing and near-freezing temperatures.” 

No. 16-cv-654, 2018 WL 4402968, at *8 (W.D. Okla. Apr. 30, 2018). The court 

in that case specifically noted that those allegations “distinguish [the 

plaintiff’s] claim from instances of minimal exposure to extreme weather that 

occur during the course of ordinary prison operations.” Id.; cf. Trevino v. 
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Jones, No. 06-cv-257, 2007 WL 710213, at *2, *7 (N.D. Okla. Mar. 6, 2007) 

(finding no unconstitutional conditions of confinement for a plaintiff who was 

confined to “an outdoor ‘pen’” for roughly “eight hours per day,” when he 

was allegedly “exposed to sub-freezing temperatures and harsh winds”). 

Similarly, in Gillespie v. Civiletti, the plaintiff was placed overnight in an 

isolation cell “that had cracks in its walls,” allowing the cell temperature “to 

reach near freezing” during the plaintiff’s overnight stay. 629 F.2d 637, 639, 

642 (9th Cir. 1980); see also id. (noting that defendants allegedly denied the 

plaintiff all “health and medical needs during [an] entire two and a half 

month period”). And in Burley v. Miller, the plaintiff was forced “to stand 

out in the freezing rain for a period of time, without proper winter attire,” he 

was “not allowed to return to his unit to avoid the severe weather 

conditions,” and he was “forced to sit in his saturated [wet] clothing for two 

hours.” 241 F. Supp. 3d 828, 832 (E.D. Mich. 2017) (quotation marks 

omitted).  

The facts plaintiff has adduced here are nowhere near as extreme. 

Plaintiff was detained indoors for approximately four hours, with his clothing 

(except his jacket and shoes), and he did not describe any particular 

conditions that would have exacerbated his susceptibility to colder 
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temperatures (e.g., underlying medical conditions, prolonged and direct 

exposure to the elements). And at the hospital, plaintiff was not treated for 

exposure to the cold; but instead only for lower back pain, which is not the 

basis of plaintiff’s suit here. See Plaintiff Hospital Records, RE 96-5, PageID 

# 1776 (noting that plaintiff presented “with complaints of lumbar back 

pain”); see also id. at PageID ## 1781-83 (providing treatment regimen for 

“acute back pain”).  

Second, the district court improperly disregarded several decisions in 

which other district courts rejected claims for constitutional violations based 

on cold cell conditions, on the basis that plaintiff here provided evidence of 

his body temperature. MSJ Op., RE 122, PageID ## 4684-87. But the 

district courts in those cases did not rely on the absence of temperature 

evidence in rejecting those plaintiffs’ claims. Indeed, the factual conditions in 

those cases are indistinguishable from—if not worse than—the conditions 

here, and those cases further reinforce the case law demonstrating that the 

conduct at issue here did not rise to the level of a constitutional violation. See, 

e.g., Palmer v. Abdalla, No. 11-cv-503, 2012 WL 4473203, at *1 (S.D. Ohio 

Sept. 26, 2012) (identifying no constitutional violation for inmate who claimed 

“he was very cold for much of his [four-day] stay at the Jail,” when “outside 
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temperatures sometimes dropp[ed] below twenty degrees,” and whose 

“hands and feet were numb much of the time while he was there”), aff ’d, No. 

12-4308 (6th Cir. Aug. 20, 2013). But the courts concluded that the 

circumstances in those cases did not make out a constitutional violation on a 

conditions-of-confinement claim. See Mena v. City of New York, No. 12-cv-28, 

2014 WL 2968513, at *9 (S.D.N.Y. June 27, 2014) (claim of day-long exposure 

to 37-degree temperature failed to state a constitutional violation); Van 

Williams v. Cook County, No. 03-cv-120, 2006 WL 2444065, at *5-6 (M.D. Ga. 

Aug. 22, 2006) (concluding that plaintiff’s allegations established “conditions 

of discomfort and nothing more,” where plaintiff’s cell may have been 

exposed to “nighttime temperatures only reaching into the 30’s,” and plaintiff 

alleged he was denied access to a blanket and his condition was not 

ameliorated by the jail’s heating system).  

B. Any constitutional right was not clearly established at the 
time of the alleged conduct  

Even assuming Officer Bradley’s conduct violated a constitutional 

right, that conduct did not “violate clearly established . . . constitutional 

rights of which a reasonable person would have known.” Everson v. Leis, 556 

F.3d 484, 493 (6th Cir. 2009) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818 

(1982)). That is, the contours of the right at issue here were not sufficiently 
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defined to put Officer Bradley on notice that his conduct was unlawful. The 

district court both failed to define the constitutional right at issue here at a 

sufficiently particularized level, and failed to identify a weight of authority 

that would deem Officer Bradley’s conduct unlawful.  

1.  The district court defined the right at issue at a high level of 

generality, which would not have put Officer Bradley on notice that his 

conduct violated plaintiff’s clearly established constitutional rights. Taking 

the facts as plaintiff testified at his deposition, the right at issue here is 

properly framed as a detainee’s right to remain free from cold conditions 

while detained indoors for a relatively brief period of time. 

For an officer’s conduct to violate clearly established rights, the 

Supreme Court has repeatedly explained that a plaintiff must articulate the 

governing legal rule the officer purportedly violated with a “high degree of 

specificity.” District of Columbia v. Wesby, 138 S. Ct. 577, 590 (2018) 

(quotation marks omitted). The Supreme Court has admonished courts to not 

“define clearly established law at a high level of generality,” City & County 

of San Francisco v. Sheehan, 135 S. Ct. 1765, 1775-76 (2015) (quotation 

marks omitted), as an abstract framing “avoids the crucial question whether 
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the official acted reasonably in the particular circumstances that he or she 

faced,” Plumhoff v. Rickard, 572 U.S. 765, 779 (2014).  

Rather, the rule “must be ‘particularized’ to the facts of the case.” 

White v. Pauly, 137 S. Ct. 548, 552 (2017) (per curiam). “[I]f the unlawfulness 

of the officer's conduct does not follow immediately from the conclusion that 

[the identified rule] was firmly established,” then the rule was defined at too 

high a level of generality. Wesby, 138 S. Ct. at 590 (quotation marks omitted). 

Applying the Supreme Court’s guidance, this Court has recognized, for 

example, that the Constitution “bars officers from making arrests without 

probable cause,” “bars the police from using excessive force,” and requires 

providing detainees with “care for serious medical needs.” Beck v. Hamblen 

County, 969 F.3d 592, 599-600 (6th Cir. 2020). But those “general rule[s]” do 

not answer the question whether an officer acted reasonably “on a particular 

occasion” for purposes of identifying a clearly established constitutional 

right. Id.  

In considering what constitutes clearly established law in cases 

alleging an officer’s use of excessive force in an arrest, for example, this 

Court has defined the right at issue by considering a plaintiff’s particular 

mental state while fleeing arrest, the surrounding circumstances, and the 
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basis for the arrest itself. See Hagans v. Franklin Cty. Sheriff ’s Office, 695 

F.3d 505, 509 (6th Cir. 2012) (first citing Brosseau v. Haugen, 543 U.S. 194, 

200 (2004) (per curiam); and then citing Cockrell v. City of Cincinnati, 468 F. 

App’x 491, 495 (6th Cir. 2012)); Kent v. Oakland County, 810 F.3d 384, 396 

(6th Cir. 2016) (considering whether “it was clearly established that it was 

excessive force to tase an individual who refused to comply with officers' 

commands to calm down and yelled at emergency responders, but was never 

told he was under arrest, never demonstrated physical violence, and had his 

arms in the air and his back to the wall when tased”).  

Similarly, while the constitution requires officials to provide prisoners 

with adequate medical care, that general statement of the law is not 

sufficiently specific to guide a court’s determination whether a certain 

standard of care was so clearly established as to demonstrate that a 

defendant’s conduct was constitutionally deficient. Rather, this Court has 

considered a prisoner’s specific, underlying medical conditions and prison 

authorities’ reasonable provision of care in light of those conditions. See, e.g., 

Arrington-Bey v. City of Bedford Heights, 858 F.3d 988, 993-94 (6th Cir. 

2017) (holding that case law was not clearly established to require 

immediately taking an inmate to the hospital, rather than to a jail, even if the 
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inmate was displaying “aggressive behavior,” was bipolar, and was “off his 

medication,” and whose underlying medical condition ultimately resulted in 

the inmate’s death from a heart attack); Perez v. Oakland County, 466 F.3d 

416, 428-29 (6th Cir. 2006) (distinguishing the provision of a medical 

treatment for a prisoner “deemed suicidal,” which was clearly established, 

from the provision of “a correct assessment of [the prisoner’s] suicide risk or 

an effective suicide-monitoring arrangement,” which was not clearly 

established).  

The district court here incorrectly defined the relevant constitutional 

right at too high a level of generality as a “right to be free from exposure to 

severe weather and temperatures,” largely relying on a single district court 

decision. MSJ Op., RE 122, PageID # 4697 (quoting Burley, 241 F. Supp. 3d 

at 839). But as explained above, pp. 19-20, this Court considers a variety of 

factors on a claim for unconstitutional prison conditions, including the 

specific “circumstances, nature, and duration” of a person’s exposure to 

extreme conditions, Spencer, 449 F.3d at 728 (quotation marks omitted). No 

single condition “is subject to a bright-line durational or severity threshold.” 

Darnell, 849 F.3d at 32. Rather, “the conditions must be analyzed in 

combination, not in isolation.” Id. The right at issue thus must be framed as a 
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detainee’s right to remain free from near-freezing temperatures during a 

short-term detention while fully clothed and not exposed to harsh outdoor 

elements—and not experiencing any adverse health outcomes from that 

detention.   

The district court acknowledged here that its definition of the 

constitutional right at issue was “broadly worded” and “eschews a bright line 

rule.” MSJ Op., RE 122, PageID # 4697. That definition alone was error and 

merits reversal: Officer Bradley would not “‘have understood that what he is 

doing violates [the] right’ at issue,” and thus he was entitled to qualified 

immunity. Vanderhoef, 938 F.3d at 278 (alteration in original) (quoting 

Ashcroft v. al-Kidd, 563 U.S. 731, 741 (2011)). Additionally, the lone case 

relied on by the district court for demarking the right at issue, Burley v. 

Miller, involved markedly worse conditions of confinement than those faced 

by plaintiff here, as noted above, p. 26.  

In particular, the prisoner-plaintiff in Burley, suffered from chronic 

obstructive pulmonary disease and asthma, which prison officials knew, and 

was “forced to remain in his wet clothing for two hours, aggravated [those] 

conditions.” Burley, 241 F. Supp. 3d at 836. In holding that the prison 

officials violated the prisoner’s clearly established constitutional rights, the 
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district court in that case repeatedly emphasized the prisoner’s “respiratory 

conditions,” which made him “particularly susceptible to harm from exposure 

to severe cold conditions.” Id. at 838-39. The facts in Burley are thus quite 

different from the facts here: there is no evidence that plaintiff suffered from 

any medical condition that would have aggravated the risk to his health and 

safety by being temporarily held in a cold cell, and the conditions in that cell 

bear little resemblance to being deliberately detained outside in “freezing 

rain” in Burley. And although the federal officials here separated plaintiff 

from his shoes and jacket, MSJ Op., RE 122, PageID ## 4668-69, plaintiff 

was otherwise fully clothed and remained indoors; he was never subjected to 

harsh weather conditions in an outdoor environment. 

2.  In addition to incorrectly defining the right at the proper level of 

generality, the district court failed to identify a consensus in the case law 

that would have clearly established that Officer Bradley’s conduct violated 

plaintiff’s constitutional rights.  

A constitutional right is clearly established only when “then-existing 

precedent” put “beyond debate” that certain conduct would violate that right. 

Ashford v. Raby, 951 F.3d 798, 801 (6th Cir. 2020) (quoting Wesby, 138 S. Ct. 

at 589). That is, “[t]he law must have been so clear that every reasonable 
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officer” in Officer Bradley’s situation “would have recognized” that the 

conduct amounted to a constitutional violation—“and not just in the abstract 

but in the precise situation [Bradley] was facing.” Id. The clarity of that legal 

landscape may be established by looking “first to decisions of the Supreme 

Court, then to decisions of this court and other courts within our circuit, and 

finally to decisions of other circuits.” Guertin v. State, 912 F.3d 907, 932 (6th 

Cir. 2019) (quoting Baker v. City of Hamilton, 471 F.3d 601, 606 (6th Cir. 

2006)). 

As noted above, the district court disregarded that directive from this 

Court, and instead relied almost entirely on the single district court decision 

in Burley v. Miller. See MSJ Op., RE 122, PageID ## 4697-98. The court 

noted that Burley cited “numerous Sixth Circuit and Supreme Court cases” 

that purportedly established the “existence of binding precedent” for 

purposes of a clearly established “right to be free from exposure to severe 

weather and temperatures.” Id. at PageID ## 4697-98 & n.18. But those 

cases merely articulate the broad analytical framework for conditions-of-

confinement claims. See Burley, 241 F. Supp. 3d at 836-38 (collecting 

authorities, and citing, e.g., Farmer v. Brennan, 511 U.S. 825, 834 (1994) 

(“[A] prison official’s act or omission must result in the denial of the minimal 
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civilized measure of life’s necessities,” and an “inmate must show that he is 

incarcerated under conditions posing a substantial risk of serious harm.” 

(quotation marks omitted)); Spencer, 449 F.3d at 728 (noting that prison 

officials must provide adequate clothing to inmates required to go outside in 

the winter and that officials may violate prisoners’ constitutional rights upon 

“let[ting] the cold inside, exposing inadequately protected inmates”)). But 

none of the cases cited by the district court or by the non-binding opinion in 

Burley address the particularized context in this case: a detainee temporarily 

held indoors for a few hours pending completion of a border inspection, with 

most of his clothing, and not exposed to extreme, outside elements. 

The district court thus ignored the Supreme Court’s guidance, as 

applied and construed by this Court, that broad legal principles concerning a 

constitutional right do not amount to clearly established law for purposes of 

qualified immunity. See Beck, 969 F.3d at 599-600 (comparing broad, well-

established principles of constitutional rights with an officer’s entitlement to 

qualified immunity “on a particular occasion”). The Court’s discussion of this 

principle in Beck, applied to the well-established right to be free from arrest 

without probable cause, is instructive here. As the Court explained, the 

general rule—“that officers must have probable cause” to complete an 
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arrest—will typically “not answer whether an officer had probable cause on a 

particular occasion.” Id. at 599. Rather, given the “imprecise nature” of 

making a probable-cause determination, “‘a body of relevant case law’ 

addressing similar facts ‘is usually necessary’ to show a violation of a clearly 

established rule in the probable-cause context.” Id. at 599-600 (quoting 

Wesby, 138 S. Ct. at 590). Similarly, for plaintiff’s challenge to his conditions 

of confinement here, the district court needed to identify a body of case law 

“addressing similar facts,” id. at 599—that is, addressing confinement of 

similar “circumstances, nature, and duration,” Spencer, 449 F.3d at 728.  

But the district court failed to identify any relevant authority that 

would have provided Officer Bradley with a “fair and clear warning” that his 

conduct was unlawful. Vanderhoef, 938 F.3d at 278 (quotation marks 

omitted). Indeed, the disparate outcomes discussed above, pp. 22-24, belie 

the possibility that Officer Bradley could have known that his conduct 

violated a clearly established constitutional right—especially in light of the 

numerous cases presenting more extreme conditions of confinement than 

those at issue here, and concluding those conditions did not amount to a 

constitutional violation. And the single decision that the court relied upon, 
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Burley v. Miller, presented facts that were much more extreme than the 

facts that plaintiff has asserted here.  

CONCLUSION 

For the foregoing reasons, the judgment of the district court should be 

reversed. 
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DESIGNATION OF RELEVANT DISTRICT COURT DOCUMENTS  

Pursuant to Sixth Circuit Rule 28(b)(1)(A)(i), the government 

designates the following district court documents as relevant:  

 
Record Entry Description Page ID # Range 

RE 27 Second Amended Complaint 455-469 

RE 41-3 Climatological Data for Detroit, 
MI Area – April 2015 

590 

RE 46 Opinion and Order Denying 
Defendants’ Motion to Dismiss 
(Dkt. 41)  

670-689 

RE 96-5 Plaintiff’s Hospital Records 1764-1801 

RE 96-7 Deposition of Ariana Zani 1833-1872 

RE 101 Motion for Summary Judgment 
of Defendants Jason Ferguson 
and Blake Bradley  

2396-2432 

RE 112 Plaintiff’s Omnibus Opposition 
to Defendants’ Motions for 
Summary Judgment  

3238-3293 

RE 113-10 Expert Report Gordon 
Giesbrecht, Ph.D. for Plaintiff 
Anas Elhady 

3417-3426 

RE 118-1 Expert Report of Robert A. 
Mulliken, M.D. 

4638-4641 

RE 119-1 Expert Report of Dennis Mando 4656-4657 



 
 

RE 122 Opinion and Order Granting 
Motions for Summary Judgment 
for Defendants Tonya Lapsley 
(Dkt. 99), Daniel Beckham (Dkt. 
100), Joseph Piraneo (Dkt. 100), 
and Jason Ferguson (Dkt. 101), 
and Denying Summary 
Judgment for Defendant Blake 
Bradley (Dkt. 101) 

4663-4698 

RE 128 Notice of Appeal 4705 

 


