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DEFENDANTS’ MOTION TO DISMISS 
 

The undersigned counsel certifies that counsel communicated in writing with 

opposing counsel on September 25, 2018, explaining the nature of the relief to be 

sought by way of this motion and seeking concurrence in the relief; opposing 

counsel thereafter expressly denied concurrence. 

Defendants, through their attorneys, Matthew Schneider, United States 

Attorney for the Eastern District of Michigan, and James Carty, Assistant United 

States Attorney, moves this Court to dismiss Plaintiff’s complaint pursuant to 

Federal Rule of Civil Procedure 12(b)(6) for failure to state a claim for which relief 

can be granted. 

In support of their motion, Defendants rely on the accompanying brief, 

attached exhibits, and documents on file with this Court. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 
ANAS ELHADY,  
  

Plaintiff, Civil No. 17-12969 
  
v. Honorable Mark A. Goldsmith 

 
 Mag. Judge Anthony P. Patti 
PEW, et al.,  
in their individual capacities, only,  
  

Defendants.  
 

ISSUES PRESENTED 

I. Is Plaintiff’s complaint time-barred by the relevant statute of limitations? 
 

Defendants answer yes. 
 
II. Is Plaintiff entitled to equitable tolling of his claim? 
 

Defendants answer no. 
 
III. Do the facts, as stated in Plaintiff’s complaint, state a claim for 

unconstitutional treatment in the form of cruel and unusual punishment? 
 

Defendants answer no. 
 
IV. Do the facts, as stated in Plaintiff’s complaint, allege any action by any 

defendant that deprived him of a constitutional right? 
 

Defendants answer no. 
 
V. Should the Court create a Bivens cause of action for conditions of 

confinement under the Fifth Amendment? 
 

Defendants answer no.  
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INTRODUCTION 

 On April 11, 2015, Plaintiff Anas Elhady a United States citizen and Michigan 

resident, crossed the border and was detained for secondary inspection for about four 

and a half hours at the Detroit-Windsor port of entry, Ambassador Bridge, by 

Customs and Border Patrol (CBP) employees. During this period, Elhady alleges he 

was handcuffed, frisked, and detained in a cold cell with bright lights. Elhady refers 

to this treatment as “white torture,” and asserts he was subjected to freezing 

temperatures, despite the fact it was April and he was in a climate-controlled 

building. Elhady eventually requested to go to the hospital and was immediately 

taken to Detroit Receiving Hospital by CBP officers, where he was shortly released. 

Elhady now brings a Bivens cause of action against essentially every CBP 

employee who interacted with him in any way, alleging unconstitutional conditions 

of confinement under the Fifth Amendment. 

Elhady’s claim fails on multiple grounds: it is barred by the statute of 

limitations, he does not allege unconstitutional behavior, he does not plead any 

specific unconstitutional allegations against any specific defendant, and there 

currently is no Bivens cause of action for the claim he has attempted to assert.  

This Court should hold that Elhady’s complaint fails to state a claim for which 

relief can be granted, grant Defendants’ motion to dismiss, and dismiss Elhady’s 

Bivens claim against all defendants with prejudice. 
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FACTUAL BACKGROUND 

1. Plaintiff Anas Elhady is a United States citizen and Michigan resident. 

(Second Amended Complaint, Dkt. 27, at Pg.ID 456, ¶8). On April 11, 2015, at 1:43 

a.m., Elhady entered the United States driving his personal vehicle and presented 

himself for inspection at the Detroit-Windsor port of entry, Ambassador Bridge. (Id. 

at 460-61, at ¶¶24-25, Dkt. 27-1, at 475). 

2. Elhady was referred to a secondary inspection area by CPB Officer 

Matthew Pew. (Id., 476). A pat-down search for officer safety was conducted after 

Officer Pew’s referral. (Dkt. 27, at 461, at ¶¶25-26, Dkt. 27-1, at 475). The search 

was conducted by CBP Officer Joseph Piraneo and witnessed by CPB Officer Daniel 

Beckham. (Id.). Elhady was then placed in a detention cell pending initial inquiries 

and vehicle inspection. (Id.) 

3. Elhady alleged his jacket and shoes were confiscated during secondary 

inspection. (Id. at 461, at ¶29). Elhady also alleged that he was detained “in isolation 

in a small, freezing cold holding cell with excessively bright lights for approximately 

four to six hours, possibly longer.” (Id.) 

4. Elhady alleged “[u]pon information and belief,” that “Defendants” 

knew he would enter the United States at or around midnight of April 10, 2015, and 

“decreased the temperature in the holding cell to freezing temperatures[.]” (Id. at 

461, at ¶30). Elhady does not plead any facts in support of this allegation. 
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5. Elhady alleged that after being detained for several hours, he requested 

medical treatment and that his requests were ignored. (Id. at 462, at ¶¶32-33). Elhady 

does not identify any person who ignored his requests.  

6. Elhady alleged that he needed medical attention because his body was 

shaking uncontrollably and he felt he was going to die. (Id. at 462, at ¶¶34-35). 

Elhady alleged that he suffered from hypothermia, dehydration, shock, and fell 

unconscious. (Id. at 462, at ¶¶36, 40). 

7. CBP records show that Elhady complained of back pain and coldness 

and requested medical attention. (Dkt. 27-1, at 479). EMS was then called. (Id.) 

8. Hart Medical EMS arrived at the bridge and took Elhady to the hospital 

at approximately 6:25 a.m. (Id.) Elhady was accompanied by CBP Officers Walter 

Kehr and Scott Rocky. (Id.) The ambulance arrived at Detroit Receiving Hospital at 

6:40 a.m. (Id.) Elhady was in custody and handcuffed during the trip to and from the 

hospital. (Dkt. 27, at 463, at ¶¶41, 43, 46). 

9. Elhady alleges he was administered “life-saving treatment and 

prescribed medication” at the hospital. (Id. at 463, at ¶46). Elhady underwent an x-

ray, was released from the hospital at 9:10 a.m., returned to the bridge via CBP 

vehicle at 9:20 a.m., and left the facility at 9:25 a.m. (Dkt. 27-1, at 479). 

10. According to CBP records, Elhady was detained approximately four 

and a half hours before he was taken to the hospital, and was either at, or en route to 
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and from, the hospital for approximately three hours. (Id.) 

11. Elhady’s complaint asserts that “Defendants” violated the Fifth and 

Eighth Amendment guarantees to be free of cruel and unusual punishment by 

detaining Elhady in a cold cell with bright lights. (Dkt. 27, at 464-67, ¶¶51-65).  

12. CBP Officer Matthew Pew was named in paragraphs 10, 25 and 26 of 

the complaint. (Dkt. 27, at 457, ¶10; 461, ¶¶25-26). The complaint stated that Pew 

“was responsible for the primary inspection of Plaintiff Elhady and referring him to 

secondary inspection.” (Id. at 457, ¶10). The complaint also asserted that Pew 

“demanded that Mr. Elhady place his hands on the steering wheel, called for backup 

and referred him [Elhady] to secondary inspection.” (Id. at 461, ¶26). There are no 

other individualized factual allegations about Pew in the complaint. 

13. In response to an interrogatory from Elhady to CBP requesting what 

role each CBP employee involved in the events of April 11, 2015, played in the 

detention of Elhady, CBP responded that Officer Pew was conducting primary 

inspections when Elhady applied for admission into the country, and then referred 

Elhady for a secondary inspection. (Dkt. 27-2, at 492). 

14. CBP Officer Blake Bradley was named only once in the complaint. 

(Dkt. 27, at 458, ¶11). The complaint asserted that Bradley “was responsible for 

Plaintiff’s secondary inspection and confinement conditions.” (Id.). There are no 

other individualized factual allegations concerning Bradley in the complaint. 
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15. CBP stated that Officer Bradley conducted the secondary inspection, 

and that this inspection included database checks, an interview of Elhady, research, 

and a search of Elhady’s vehicle and belongings. (Dkt. 27-2, at 492). 

16. CBP Officer Joseph Piraneo was named only once in the complaint. 

(Dkt. 27, at 458, ¶12). The complaint asserted that Piraneo “was responsible for 

Plaintiff’s secondary inspection and confinement conditions.” (Id.) There are no 

other individualized factual allegations concerning Piraneo in the complaint. 

17. CBP stated that Officer Piraneo conducted a pat-down inspection of 

Elhady to discover any weapons in Elhady’s possession.  (Dkt. 27-2, at 492). 

18. CBP Officer Daniel Beckham was named only once in the complaint. 

(Dkt. 27, at 458, ¶13). The complaint asserted that Beckham “was responsible for 

Plaintiff’s secondary inspection and confinement conditions.” (Id.). There are no 

other individualized factual allegations concerning Beckham in the complaint. 

19. CBP stated that Officer Beckham witnessed Officer Piraneo’s pat-down 

inspection of Elhady.  (Dkt. 27-2, at 492). 

20. The complaint asserted that Supervisory CBP Officer Tonya Lapsley 

“was the supervising officer and was responsible for Plaintiff’s secondary inspection 

and confinement conditions.” (Dkt. 27, at 458-59, ¶14). The complaint also asserted 

“[u]pon information and belief” that Lapsley instructed officers Kehr and Rocky to 

handcuff Elhady while the detainee was traveling for, or receiving, medical 
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treatment. (Id., at 463, at ¶¶42, 44, 47). There are no other factual allegations 

concerning Lapsley in the complaint. 

21. CBP stated that Lapsley supervised the secondary inspection, assigned 

officers Ferguson and Bradley to the secondary inspection, and conducted a portion 

of the vehicle exam. (Dkt. 27-2, at 492). 

22. The complaint asserted that Watch Commander Nyree Iverson “was the 

Watch Commander on duty and was responsible for Plaintiff’s secondary inspection 

and confinement conditions.” (Dkt. 27, at 459, ¶15). The complaint also asserted 

“[u]pon information and belief” that Iverson instructed officers Kehr and Rocky to 

handcuff Elhady while the detainee was traveling for, or receiving, medical 

treatment. (Id., at 463, at ¶¶42, 44, 47). There are no other factual allegations 

concerning Iverson in the complaint. 

23. CBP stated that Iverson was the Watch Commander in charge during 

the secondary inspection, was notified of his inspection, and was notified when 

Elhady complained of back pain and coldness. (Dkt. 27-2, at 493). 

24. The complaint asserted that CBP Officer Walter Kehr “was responsible 

for Plaintiff’s secondary inspection and confinement conditions.” (Dkt. 27, at 459, 

¶16). The complaint also asserted that Kehr handcuffed Elhady while he was 

traveling for, or receiving, medical treatment. (Id., at 463, at ¶¶42, 44, 47). There are 

no other factual allegations concerning Officer Kehr in the complaint. 

Case 2:17-cv-12969-MAG-APP   ECF No. 41   filed 09/26/18    PageID.564    Page 13 of 34



7 

25. CBP stated that Officer Kehr escorted Elhady to the hospital, remained 

at the hospital until Elhady was released, and then escorted Elhady back to the 

Ambassador Bridge. (Dkt. 27-2, at 493). 

26. CBP Officer Scott Rocky was named only in paragraphs 17, 42, 44 and 

47 of the complaint. (Dkt. 27, at 459, ¶16, 463, at ¶¶42, 44, 47). The complaint 

repeats the same allegations as leveled against Officer Kehr, word for word. (Id. 27, 

at 459, ¶16; at 463, ¶¶42, 44, 47).1 There are no other allegations concerning Officer 

Rocky in the complaint. 

27. CBP stated that Officer Rocky also escorted Elhady to the hospital, 

remained at the hospital until Elhady was released, and escorted Elhady back to the 

Ambassador Bridge. (Dkt. 27-2, at 493). 

28. CBP Officer Jason Ferguson was named once in the complaint. (Dkt. 

27, at 459-60, ¶18). The complaint asserted that Ferguson “was responsible for 

Plaintiff’s secondary inspection and confinement conditions.” (Id.). There are no 

other individualized factual allegations concerning Ferguson in the complaint. 

29. CBP stated that Officer Ferguson was assigned to assist Officer Bradley 

conduct the secondary inspection. (Dkt. 27-2, at 492). 

  

                                                      
1 The complaint identifies Officer Bradley for these acts in Paragraph 17. There are 
similar statements in paragraph 18. Defendants assume these are typos, and Elhady 
intended to name officers Rocky and Ferguson. 
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STANDARD OF REVIEW 

 A motion under Federal Rule of Civil Procedure 12(b)(6) tests whether a 

cognizable claim is pled. In assessing a Rule 12(b)(6) motion, a district court must 

construe the complaint in the light most favorable to the plaintiff and accept all well-

pleaded factual allegations as true. Ziegler v. IBP Hog Mkt., Inc., 249 F.3d 509, 512 

(6th Cir. 2001). The factual allegations of the complaint must be enough to raise a 

right to relief above the speculative level. Bell Atlantic Corp. v. Twombly, 550 U.S. 

544, 555 (2007). A plaintiff bears an obligation to provide “more than labels and 

conclusions, and a formulaic recitation of the elements of a cause of action will not 

do . . . ” Id.; see also Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). Further, a court is 

“not bound to accept as true a legal conclusion couched as a factual allegation[.]” 

Twombly, 550 U.S. at 555 quoting Papasan v. Allain, 478 U.S. 265, 286 (1986). 

Where the facts lead only to “the mere possibility” of liability, dismissal is 

appropriate. Iqbal, 556 U.S. at 679. “Dismissal can be based on the lack of a 

cognizable legal theory or the absence of sufficient facts alleged under a cognizable 

legal theory.” Tugh v. I.R.S., No. 02-10122-BC, 2002 WL 31973258, at *3 (E.D. 

Mich. Dec. 20, 2002), aff'd sub nom. Tough v. I.R.S., 75 F. App'x 438 (6th Cir. 2003) 

citing Robertson v. Dean Witter Reynolds, Inc., 749 F.2d 530, 533–34 (9th Cir. 

1984). 
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ARGUMENT 

I. Elhady’s claims are time-barred and should be dismissed. 

Elhady filed this action on September 10, 2017, asserting violations of his 

constitutional rights and naming “Unidentified CBP Agents” as defendants. (Dkt. 

1). On January 10, 2018, the Court ordered Elhady to show cause why the case 

should not be dismissed with prejudice for failure to prosecute. (Dkt. 11). On January 

22, 2018, Elhady moved for leave to take limited discovery to identify the unnamed 

CBP agents described in the complaint. (Dkt. 16). On April 5, 2018, Elhady moved 

to expedite a decision on the motion for limited discovery and to equitably toll the 

statute of limitations. (Dkt. 24). The Court granted Elhady’s motion for expedited 

discovery on April 27, 2018, allowed Elhady to take limited discovery to identify 

the agents, and denied equitable tolling. (Dkt. 25). Elhady filed a Second Amended 

Complaint on June 29, 2018, naming the current defendants. (Dkt. 27). 

Where a plaintiff alleges that a federal actor has violated his constitutional 

rights, the claim arises under Bivens v. Six Unknown Named Agents of Fed. Bur. of 

Narcotics, 403 U.S. 388 (1971) (creating a private right of action against individual 

federal officers alleged to have violated a citizen's constitutional rights). If the 

allegations in a complaint “show that relief is barred by the applicable statute of 

limitations, the complaint is subject to dismissal for failure to state a claim[.]” Jones 

v. Bock, 549 U.S. 199, 215 (2007). In Bivens actions, courts apply the state statute 
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of limitations to determine the timeliness of claims. Wilson v. Garcia, 471 U.S. 261, 

268-69 (1985); Harris v. United States, 422 F.3d 322, 331 (6th Cir. 2005). The 

statute of limitations for civil rights suits in Michigan is three years. Mich. Comp. 

Laws § 600.5805(2); Haines v. Fed. Motor Carrier Safety Admin., 814 F.3d 417, 

430 (6th Cir. 2016) (internal citation omitted). Bivens claims accrue when the 

plaintiff “knew or should have known of the injury which is the basis of his Bivens 

claim.” Friedman v. Estate of Presser, 929 F.2d 1151, 1159 (6th Cir. 1991). Elhady’s 

claim accrued on April 11, 2015, after which he had three years to bring suit. 

Because Elhady did not name and serve the current individual defendants until 

months after April 11, 2018, his claims are time-barred. 

Elhady’s new complaint cannot relate back to the original filing date. Federal 

Rule of Civil Procedure 15(c) states that an amendment that substitutes a defendant, 

but arises out of the same conduct, relates back if the substituted defendant “(i) 

received such notice of the action that [he] will not be prejudiced in defending on 

the merits; and (ii) knew or should have known that the action would have been 

brought against [him], but for a mistake concerning the proper party's identity.” But 

an amended complaint that names defendants in place of “John Doe” defendants “is 

considered a change in parties, not a mere substitution of parties[,]” and “such 

amendments do not satisfy the ‘mistaken identity’ requirement of Rule 15(c)[ ].” 

Cox v. Treadway, 75 F.3d 230, 240 (6th Cir.1996).  
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Cox concerned an excessive-force action brought under 42 U.S.C. § 1983, in 

which four “unnamed police officers” were named as defendants in the original 

complaint. Id. at 239-40. The unnamed officers were subsequently named in an 

amended complaint after the statute of limitations had run. Id. The court concluded 

that the amended complaint did not relate back because substituting a named 

defendant for a John Doe defendant is a change in parties and does not relate back 

unless the requirements of Fed. R. Civ. P. 15(c) met. Id. at 240. The requirements of 

Rule 15(c) were not met because “Sixth Circuit precedent clearly holds that new 

parties may not be added after the statute of limitations has run, and that such 

amendments do not satisfy the ‘mistaken identity’ requirement of [Rule 15(c)].” Id. 

(citing In re Kent Holland Die Casting & Plating, Inc., 928 F.2d 1448, 1449–50 (6th 

Cir. 1991) and Marlowe v. Fisher Body, 489 F.2d 1057, 1064 (6th Cir. 1973).2 

                                                      
2 There is an arguable split within the Sixth Circuit regarding the mistaken identity 
prong, but all recent authority holds that the naming of Doe defendants in a 
complaint is not a “mistake concerning the proper party's identity” under Rule 
15(c)(1)(C)(ii). In Berndt v. State of Tennessee, 796 F.2d 879 (6th Cir. 1986), the 
Sixth Circuit allowed for the possibility that an amendment naming Doe defendants 
after the limitations period expires can relate back under Rule 15(c). The court 
subsequently held in Cox that the “mistaken identity” requirement of Rule 15(c) 
cannot be met where a named party is substituted for an unknown, as opposed to a 
mistaken, party. Daily v. Monte, 26 F. Supp. 2d 984, 986 (E.D. Mich. 1998). The 
court has consistently cited Cox in subsequent cases to hold that naming previously 
unnamed defendants does not satisfy the mistaken identity prong of Rule 
15(c)(1)(C)(ii), most recently in Syzak v. Dammon, No. 15-2468, 2017 WL 5712670, 
at *2 (6th Cir. Feb. 17, 2017); see also Wiggins v. Kimberly–Clark Corp., 641 
Fed.Appx. 545, 549 (6th Cir. 2016) (even if plaintiff had established that Doe 
defendants knew or should have known of claims against them, plaintiff failed to 
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Here, Elhady did not make a mistake about the identity of the parties he 

intended to sue; he did not know who they were and did not find out within the 

limitations period. Moreover, Cox and subsequent cases citing Cox establish that 

regardless of when defendants learned of Elhady’s suit and its allegations, and 

regardless of whether they knew they could be named as defendants, Elhady’s claims 

are time-barred because all of the defendants were named after the statute had run, 

circumstances that do not constitute “a mistake concerning the proper party’s 

identity” as required for the amendment to relate back under Rule 15(c). 

II. Elhady’s claims are not entitled to equitable tolling. 

On April 5, 2018, recognizing his inability to name any defendants prior to 

the statute of limitations running, Elhady asked the Court to equitably toll his claims 

in advance of the statute running. (Dkt. 24). The Court declined, and any request for 

equitable tolling in response to this motion should be similarly rejected because 

Elhady was not diligent in pursuing his claims and cannot meet Sixth Circuit 

                                                      

establish that his lack of knowledge of their identities was a “mistake” as the Rule 
requires); Brown v. Cuyahoga Cty., Ohio, 517 Fed.Appx. 431, 433–34 (6th Cir. 
2013) (Sixth Circuit “previously held [in Cox ] that an absence of knowledge is not 
a mistake, as required by Rule 15(c)(1)(C)(ii).”); Smith v. City of Akron, 476 
Fed.Appx. 67, 69 (6th Cir. 2012) (“The Rule allows relation back for the mistaken 
identification of defendants, not for defendants to be named later through ‘John 
Doe,’ […] or other missing appellations.”); Moore v. Tennessee, 267 Fed.Appx. 450, 
455 (6th Cir. 2008) (“[A] plaintiff's lack of knowledge pertaining to an intended 
defendant's identity does not constitute a ‘mistake concerning the party's identity’ 
within the meaning of Rule 15(c).”). 
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requirements for the application of equitable tolling. Equitable tolling is applied 

sparingly and “only when a litigant's failure to meet a legally-mandated deadline 

unavoidably arose from circumstances beyond that litigant's control.” Jurado v. 

Burt, 337 F.3d 638, 642 (6th Cir. 2003) (internal quotation omitted). The Sixth 

Circuit has identified five factors to guide a court's equitable tolling analysis in Truitt 

v. Cty. of Wayne, 148 F.3d 644, 648 (6th Cir. 1998): 

1) lack of notice of the filing requirement; 2) lack of 
constructive knowledge of the filing requirement; 3) 
diligence in pursuing one's rights; 4) absence of prejudice 
to the defendant; and 5) the plaintiffs reasonableness in 
remaining ignorant of the particular legal requirement. 

Id. (citation omitted). A “litigant’s failure to meet a legally-mandated deadline” due 

to “unavoidab[le] ... circumstances beyond that litigant's control” is often the most 

significant consideration, rather than any particular factor. Graham-Humphreys v. 

Memphis Brooks Museum of Art, Inc., 209 F.3d 552, 560-61 (6th Cir. 2000) 

(citations omitted). “Absent compelling equitable considerations, a court should not 

extend limitations by even a single day.” Id. at 561. 

Here, there were no circumstances beyond Elhady’s control. Elhady had 

counsel, and he had notice and knowledge of the filing requirement, as demonstrated 

by his own request for equitable tolling even prior to the running of the statute of 

limitations. Moreover, more than a year before he filed this lawsuit, Elhady filed two 

other federal suits in the Eastern District of Virginia: (1) Anas Elhady et al. v. 
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Piehota et al., Case No. 16-cv-00375 (E.D. Va.); and (2) Baby Doe, et al. v. 

Christopher M. Piehota, Case No. 16-cv-00373 (E.D. Va.).  Those suits rely, in part, 

on the same factual allegations and theories as this case. In paragraphs 110 through 

118 of the first case, Anas Elhady et al. v. Christopher M. Piehota, Elhady alleged 

the same facts about his detention. (Dkt. 20-2, Statement of Interest, at 269-70). He 

also asserted that this treatment resulted from his purported inclusion on a terrorism 

watch list. (Id. at 268, ¶103.) Elhady also alleged official capacity violations of the 

Fifth Amendment, the Constitution’s non-delegation doctrine, and the 

Administrative Procedure Act (APA). (Id. at 254, ¶¶29-33; 288-97, ¶¶283-323.)  

In the Baby Doe case, filed April 5, 2016, Elhady advanced largely the same 

claims and allegations as the first case (i.e., Case No. 16-cv-00375 (E.D. Va.)), but 

as part of a class action. (Complaint, Dkt. 20-4, at 319, 352-53, ¶¶162-70.) Elhady 

asserted that his purported inclusion on a terrorism watch list caused his detention at 

the border and again relying on the Fifth Amendment, the APA, and the non-

delegation doctrine.  (Id. at 348, ¶120; 352, ¶¶156-59; 374-390, ¶¶384-417.) In that 

case, he also brought a Bivens action, naming the government officials and agents in 

their individual capacities only. (Id. at 328-35, ¶¶ 36-52.) On June 29, 2017, that 

court directed the parties to brief the applicability of Ziglar v. Abbasi, ___ U.S. ___; 

137 S.Ct. 1843 (2017), to the plaintiffs’ claims. There, the Supreme Court reiterated 

how sparingly the Bivens remedy has been expanded and refused to permit a 
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challenge to a detention policy to proceed on that legal basis.  Id. at 1854-63. Elhady 

voluntarily dismissed the individual liability case, on September 14, 2017. (Dkt. 20-

5, at 392, Stipulation and Order of Dismissal in Civil Case No. 16-00373.) Three 

days before that dismissal, represented by the same counsel as in the two earlier 

cases, Elhady filed this suit, reciting the same mistreatment at the Ambassador 

Bridge, using substantially similar language. 

The facts demonstrate that Elhady was not diligent in pursuing his claim. He 

filed two lawsuits less than a year after his detention at the Ambassador Bridge. He 

had more than two years after filing to identify the Bivens defendants named in this 

case, but apparently took no action in either of the Virginia cases to identify the 

officers. Elhady also never sent CBP a FOIA request seeking documents pertaining 

to his 2015 detention. (Ex. 1, Davis Declaration). Moreover, after filing the instant 

case, Elhady took no action for more than four months, letting the case sit idle until 

the Court issued its order to show cause on January 10, 2018, and then waiting two 

more weeks to file a motion seeking early discovery. 

Elhady’s final argument for equitable tolling may be to blame the Court, i.e. 

to claim that he is entitled to equitable tolling because the Court waited three months 

after Elhady filed a motion seeking early discovery to grant leave to take such 

discovery. But Elhady cannot sit idle for two years and nine months, and then foist 

responsibility for a self-created emergency on the Court. 
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Here, the Sixth Circuit equitable tolling factors favor defendants. Elhady had 

notice and constructive knowledge of the filing requirement, but took no action to 

seek the identities of the defendants for two years and nine months, and therefore 

was not diligent in pursuing his rights. The defendants would be prejudiced by 

granting equitable tolling, because they would have to spend time and expense in 

defending stale claims. Moreover, it was not reasonable for Elhady to do nothing to 

identify the current defendants for two years and nine months. The Court should 

deny any request for equitable tolling because Elhady was not diligent in pursuing 

his claim and none of the Sixth Circuit factors weigh in Elhady’s favor. 

III. Elhady fails to state a due process claim. 

Elhady alleges that defendants violated his Fifth and Eighth Amendment right 

“to be free from torture and cruel and unusual punishment,” by subjecting him to a 

cold cell with bright lights. (Dkt. 27, at 464-468, ¶¶45, 51-65).3 Elhady concedes 

                                                      
3 Elhady does not challenge his detention or the search of his person and vehicle. 
These actions were plainly constitutional. “Government's interest in preventing the 
entry of unwanted persons and effects is at its zenith at the international border.” 
United States v. Flores–Montano, 541 U.S. 149, 152 (2004). Officers may conduct 
suspicionless searches of vehicles at the border without regard to the reasons why 
motorists are at the border. Almeida–Sanchez v. United States, 413 U.S. 266, 272 
(1973)). Moreover, a four hour delay does not transform a routine border search 
into something more. United States v. Feiten, No. 15-20631, 2016 WL 894452, at 
*3 (E.D. Mich. Mar. 9, 2016) (“Defendant has pointed to no authority […]which 
suggests that a four-hour duration transforms an otherwise reasonable border 
search into a non-routine border search. On the contrary, the Supreme Court has 
noted that ‘no case[ ] indicate[s] [that] the Fourth Amendment shields entrants 
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that the Eighth Amendment only applies to post-conviction criminal punishments, 

but asserts that “the Eighth Amendment standard” provides the benchmark for a 

pretrial detainee’s claim of unconstitutional confinement. A claim that conditions of 

confinement violate the Eighth Amendment must demonstrate both that the 

deprivation was “sufficiently serious” resulting in a “denial of the minimal civilized 

measures of life's necessities[,]” and that the responsible official(s) possessed a 

“state of mind ... of deliberate indifference to inmate health or safety.” Spencer v. 

Bouchard, 449 F.3d 721, 727–28 (6th Cir. 2006) (internal quotations and citations 

omitted) (abrogated on other grounds). 

A cold cell may rise to an unconstitutional deprivation under some 

circumstances. Id., at 728 citing Wilson v. Seiter, 501 U.S. 294, 304 (1991) (noting 

that “a low cell temperature at night combined with a failure to issue blankets” may 

establish an Eighth Amendment violation). But “[t]he circumstances, nature, and 

duration of a deprivation [...] must be considered in determining whether a 

constitutional violation has occurred,” Spencer, 449 F.3d at 728, quoting Johnson v. 

Lewis, 217 F.3d 726, 731 (9th Cir. 2000). In Spencer, as here, no specific 

temperature reading was alleged, but the Spencer prison was so cold officers wore 

their winter coats indoors. Water also flooded the sleeping area after rains or snows. 

                                                      

from inconvenience or delay at the international border.’” citing Flores-Montano, 
541 U.S. at 155 n. 3). 
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A component of the Spencer analysis was the fact that objectively “severe” 

conditions lasted “for several months (including all of December and January),” and 

were not addressed even after inmate complaints. Spencer, 449 F.3d at 728. 

Less serious circumstances than those in Spencer have regularly failed to meet 

the standard of deliberate indifference. Wells v. Jefferson Cty. Sheriff Dep't, 35 F. 

App'x 142 (6th Cir. 2002) (six-day stay in cold holding cell in which inmate slept on 

mattress on floor did not amount to Eighth Amendment violation); Bean v. Monroe, 

No. 2:04–CV–230, 2006 WL 625864, at *5 (W.D. Mich. Mar. 9, 2006) (no Eighth 

Amendment violation where plaintiff was in cold cell, dressed in gown, with no mat, 

mattress or blanket for three days); Washington v. Burks, No. 04-CV-10352, 2008 

WL 8694601, at *10 (E.D. Mich. Dec. 17, 2008) (Plaintiff's detention in cold cell 

without a blanket for one night did not rise to the level of an Eighth Amendment 

violation); Leonard v. Knab, No. 2:10-CV-00956, 2010 WL 6463878, at *3 (S.D. 

Ohio Dec. 17, 2010) (beyond “conclusory allegations that the cold temperatures are 

detrimental to his health, Plaintiff fails provide an estimate of the temperature, its 

duration, its affect on his health, or whether he is being denied warmer clothing or 

blankets to combat the alleged temperatures.”); Palmer v. Abdalla, No. 2:11-CV-

503, 2012 WL 4473203, at *1 (S.D. Ohio Sept. 26, 2012) (two days in a cell with no 

heat in February not deliberate indifference). 

Here, Elhady has failed to state a claim because he has not alleged facts 

Case 2:17-cv-12969-MAG-APP   ECF No. 41   filed 09/26/18    PageID.576    Page 25 of 34



19 

showing serious deprivation or deliberate indifference. Elhady was detained for four 

and a half hours, not all of which was in the holding cell. He does not allege that he 

complained about the lights or temperature, requested that either be adjusted, 

informed anyone that he was cold, or requested his jacket or a blanket. He does not 

allege any medical condition that made him uniquely sensitive to cold temperatures. 

Moreover, the Court may take judicial notice of the fact that historical temperature 

records show that the low on April 11, 2015, was 38 degrees, and presumably 

warmer indoors. Ex. 2, National Weather Service historical data. Rather than 

showing deliberate indifference, Elhady’s complaint acknowledges that the 

defendants called an ambulance. He was evaluated and released from the hospital in 

under three hours, and does not allege that he was diagnosed with any issues at the 

hospital, let alone hypothermia. 

Elhady has failed to allege with any specificity that he was exposed to 

temperatures extreme enough to constitute cruel and unusual punishment, or that 

defendants were deliberately indifferent to his medical needs. Beyond conclusory 

allegations that cold temperatures were detrimental to his health, Elhady allegations 

fail to show that he was denied “the minimal civilized measures of life's necessities.” 

Moreover, Elhady admits that he was rushed to the hospital after he requested 

medical attention, and treated and released in about two hours. The facts, as stated, 

do not rise to unconstitutional treatment and Elhady’s claim should be dismissed. 
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IV. Elhady’s claim fails because it does not allege any action by any 
defendant that deprived him of a constitutional right. 

A Bivens claim may only be brought against an officer in his individual 

capacity for his individual actions. Iqbal, 556 U.S. at 677 (“[E]ach Government 

official, his or her title notwithstanding, is only liable for his or her own 

misconduct.”) A supervisory employee is only liable for his or her own misconduct. 

Iqbal, 556 U.S. at 677, and respondeat superior cannot form the basis of liability in 

a Bivens action. Jones v. City of Memphis, Tenn., 586 F.2d 622, 625 (6th Cir. 1978). 

The Sixth Circuit has rejected Bivens claims when a plaintiff “failed to allege with 

any degree of specificity which of the named defendants were personally involved 

in or responsible for the alleged violation of his constitutional rights.” Shedden v. 

United States, 101 F. App'x 114, 115 (6th Cir. 2004).  

Elhady’s allegations do not satisfy the Iqbal standard and must be dismissed. 

Elhady asserts that he was subjected to a cold cell and bright lights as a form of 

torture, yet his complaint fails to identify a single action by any defendant that would 

make that defendant responsible for the heat or lights in his cell. Elhady does not 

state which defendant put him in the specific cell. Elhady does not identify any 

defendant whom he complained to about his conditions. Elhady does not identify the 

defendant who took his jacket and shoes, or refused him a blanket. Elhady could 

have, it should be noted, requested in his interrogatories to CBP who at the facility 

was responsible for the temperature and lights in the holding cells, but did not. 
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Elhady also cannot assert a claim against a federal official merely because he or she 

had supervisory authority over subordinates who may have allegedly violated his 

federal constitutional rights. 

Here, Elhady’s claims should be dismissed because he has not alleged any 

specific action by any defendant that deprived him of a constitutional right. 

Moreover, his claims additionally fail against Lapsley and Iverson because he 

appears to attempt to impose liability on both due to their supervisory roles. 

V. The Court should not create a Bivens cause of action for conditions of 
confinement under the Fifth Amendment. 

“[E]xpanding the Bivens remedy is now a ‘disfavored’ judicial activity.” 

Ziglar, 137 S.Ct. at 1857 (citing Iqbal, 556 U.S. at 675). That is because “[w]hen an 

issue involves a host of considerations that must be weighed and appraised, it should 

be committed to those who write the laws rather than those who interpret them.” Id. 

at 1857 (quoting United States v. Gilman, 347 U.S. 507, 512-13 (1954)) (internal 

quotation marks omitted). Ziglar requires courts to engage in a process to determine 

whether it is appropriate to extend a Bivens remedy to the claims of a particular case. 

A court must first determine whether the claim “presents a new Bivens context.” 137 

S. Ct. at 1859. Elhady’s claim for “cruel and unusual” conditions of confinement 

under the Fifth Amendment, incident to a border stop and search, has never been 

recognized by the Supreme Court as giving rise to a Bivens cause of action. In Zigler, 

the Court acknowledged that it had recognized Bivens claims in only three specific 

Case 2:17-cv-12969-MAG-APP   ECF No. 41   filed 09/26/18    PageID.579    Page 28 of 34



22 

contexts under the Fourth, Fifth, and Eighth Amendments. See Bivens, 403 U.S. 388 

(Fourth Amendment unreasonable searches and seizures); Davis v. Passman, 442 

U.S. 228 (1979) (Fifth Amendment gender-discrimination); Carlson v. Green, 446 

U.S. 14, (1980) (Eighth Amendment cruel and unusual punishment). “If [a] case is 

different in a meaningful way from previous Bivens cases decided by [the Supreme 

Court], then the context is new.” Ziglar, 137 S. Ct. at 1859. Ziglar presented a non-

exhaustive list of considerations to examine if a case is different, including: 

[T]he rank of the officers involved; the constitutional right 
at issue; the generality or specificity of the official action; 
the extent of judicial guidance as to how an officer should 
respond to the problem or emergency to be confronted; the 
statutory or other legal mandate under which the officer 
was operating; the risk or disruptive intrusion by the 
Judiciary into the functioning of other branches; or the 
presence of potential special factors that previous Bivens 
cases did not consider. 

Id. at 1860. 

This list is not exhaustive and the “new context inquiry is easily satisfied.” Id. 

at 1865. If the court determines that the claim at issue differs meaningfully from 

previous Bivens cases, the court must then determine if it is appropriate to imply a 

new private right of action to that claim. A Bivens remedy “will not be available if 

there are ‘special factors counselling hesitation in the absence of affirmative action 

by Congress.’” Id. at 1857 (citing Carlson, 446 U.S. at 18). As the Court noted in 

Zigler, “even a modest extension of [Bivens] is still an extension.” 137 S. Ct. at 1864.  
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a. Elhady’s claim arises in a new Bivens context. 

Elhady’s claims here are meaningfully different from prior Bivens cases, and 

special factors counsel hesitation. The Supreme Court has not recognized a Fifth 

Amendment cruel and unusual punishment case in the Bivens context, let alone one 

involving a citizen detained at the border. Carlson, the Eighth Amendment Bivens 

case recognized by the Supreme Court, involved markedly different facts: The 

mother of a deceased prison inmate sued on behalf of her son’s estate against prison 

officials, asserting that he failed to receive proper medical attention. Here, neither 

the specific constitutional right, nor the mechanism of injury are the same. Ziglar 

notes, for example, that even though the Supreme Court approved an Eighth 

Amendment cause of action against prison officials who allegedly failed to provide 

adequate medical care to prisoners in Carlson, it did not extend that cause of action 

in Correctional Services Corp. v. Malesko, where the prisoners sued a private prison 

operator under parallel circumstances. Ziglar, 137 S. Ct. at 1859 (citing Malesko, 

534 U.S. 61, 70 (2001).) Here, adjudication of Elhady’s claim would involve 

consideration of many “special factors that [Carlson] did not consider,” see Ziglar 

at 1860, such as whether such a claim is available under the Fifth Amendment in a 

border search context, whether the length of temporary custody and conditions of 

temporary custody rise to a constitutional violation, and, if so, whether a CBP officer 

may be held liable for such conditions. The factual circumstances and considerations 
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go well beyond the scope of facts considered in previous Bivens cases and are 

sufficient to establish that Elhady’s claim arises in a new context. 

b. Special factors counsel hesitation in expanding Bivens. 

Because Elhady’s claim presents a new context, the Court must analyze 

whether special factors counsel hesitation in expanding Bivens. The Supreme Court 

explained that the “special factors” inquiry “must concentrate on whether the 

Judiciary is well suited, absent congressional action or instruction, to consider and 

weigh the costs and benefits of allowing a damages action to proceed. Thus, to be a 

‘special factor counselling hesitation,’ a factor must cause a court to hesitate before 

answering that question in the affirmative.” Zigler, 137 S. Ct. at 1857-58. A court 

begins with the premise that the judiciary should not readily extend a Bivens remedy 

to new claims, and before it does so, it should consider multiple factors to determine 

whether “Congress would want the Judiciary to entertain a damages suit in a given 

case.” Id. at 1858. Among those factors is whether alternative remedies exist for 

addressing the constitutional violations in a particular case. “[I]f there is an 

alternative remedial structure present in a certain case, that alone may limit the 

power of the Judiciary to infer a new Bivens cause of action.” Id. “[W]hen alternative 

methods of relief are available, a Bivens remedy usually is not.” Id. at 1863. 

Here, Elhady had a remedial structure: A claim against the United States under 

the Federal Tort Claims Act. See Hui v. Castaneda, 559 U.S. 799, 800 (2010), noting 
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that Carlson addressed wither a Bivens remedy “was available under the Eighth 

Amendment for alleged violations of the Cruel and Unusual Punishments Clause 

notwithstanding that a federal remedy was also available under the FTCA.” 

Moreover, hesitation in implying such a cause of action is further warranted as 

immigration issues may implicate “diplomacy, foreign policy, and the security of 

the nation,” Mirmehdi v. United States, 689 F.3d 975, 982 (9th Cir. 2012); see also 

Zigler, 137 S. Ct. at 1849, noting that when claims challenge “elements of the 

Government's response to the September 11 attacks, they necessarily require an 

inquiry into national-security issues[,]” which are “the prerogative of Congress and 

the President, and courts are reluctant to intrude upon that authority absent 

congressional authorization.” (Internal quotation omitted). 

Because Elhady’s claims present a new Bivens context, and special factors 

counsel hesitation, the Court should decline to recognize a Bivens remedy for 

Elhady’s claims and dismiss his complaint with prejudice. 

CONCLUSION 

 Defendants respectfully request that this Court enter an order dismissing 

Plaintiff’s complaint pursuant to Fed. R. Civ. P. 12(b)(6). 

Respectfully submitted, 
 
MATTHEW SCHNEIDER 
United States Attorney 
 
By: /s/ James J. Carty  
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