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PROTECTION; LARISSA SYDOR; COLLEEN 
DOWNEY; MARY DAVISON; JESSICA 
CROALL; KIMBERLY CARROLL; IGNACIO 
TAURONI; CBP OFFICERS DOE 3-7, 8, 12-13; 
BRETT SWEET; CARRIE ACOSTA; DANIEL 
OUELLETTE; CBP COMMISSIONER CHRIS 
MAGNUS, in his official capacity; UNITED 
STATES DEPARTMENT OF HOMELAND 
SECURITY; DHS SECRETARY ALEJANDRO 
MAYORKAS, in his official capacity; and the 
UNITED STATES OF AMERICA, 

 
Defendants. 
 

 
 
 

 
 
 
Civil Action No. 21-11250-FDS 

 
MEMORANDUM IN SUPPORT OF  

DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS’ COMPLAINT 
 

INTRODUCTION 

Plaintiffs bring claims against U.S. Customs and Border Protection (CBP) officers Larissa 

Sydor, Collen Downey, Mary Davison, Jessica Croall, Kimberly Carroll, Ignacio Tauroni, Brett 

Sweet, Carrie Acosta, and Daniel Ouellette (hereinafter, “Defendants”) alleging an unlawful 

search and seizure during their inspection at Boston Logan International Airport.  See ECF No. 33, 

Amended Complaint (Compl.).  Invoking Bivens v. Six Unknown Named Agents of Fed. Bureau 

of Narcotics, 403 U.S. 388 (1971), Plaintiffs contend Defendants, on four separate occasions, 

conducted a search, detention and interrogation in violation of the Fourth and Fifth Amendments, 
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and thus are individually liable for damages.  (Compl. at Counts 3-5, 8-9).  Plaintiffs also seek 

damages against Defendants in their official capacities.  Id. at Counts 1-2, 6-7.   

Following the Supreme Court’s recent decision in Egbert v. Boule, 142 S. Ct. 1793 (2022), 

which all but precluded Bivens claims, Plaintiffs’ claims against Defendants must be dismissed.  

First, Plaintiffs’ case arise in a new context.  In Egbert, the Court refused to recognize a Bivens 

excessive force claim against a CBP official who assaulted a U.S. citizen on his own property, 

explaining that “in all but the most unusual circumstances, prescribing a cause of action is a job 

for Congress, not the courts.”  Id. at 1800.  Bivens does not provide a constitutional cause of action 

for damages against a CBP officer for intercepting a traveler and conducting a pat-down and 

secondary search, and this Court should decline to expand Bivens to recognize one.  Lovell v. 

Parker, No. 18-CV-1867 (KAM), 2022 WL 3045030 (E.D.N.Y. Aug. 3, 2022).   

Next, even “parallel circumstances” or a “more ‘conventional’ excessive force claim, as in 

Bivens,” is insufficient for this Court to take the extraordinary step of fashioning a damages remedy 

on its own, id. at 1805, unless a plaintiff “satisfies the ‘analytic framework’ prescribed by the last 

four decades of intervening [Supreme Court] case law, id. at 1809 (citations omitted).  As the 

Supreme Court noted, that framework often boils down “to a single question: whether there is any 

reason to think that Congress might be better equipped to create a damages remedy.’”  Id. at 1803 

(emphasis added).  Applying that analysis “in most every case” leads to the same result: “no Bivens 

action may lie.”  Id.  Such is the case here. 

Courts are “ill suited to decide whether a [Bivens] remedy against any [DHS] Border Patrol 

agent is appropriate.” Id. at 1805 (emphasis added).  This is “plainly” so for two “independent 

reasons.”  Id. at 1804.  First, Congress is better positioned to create a Bivens remedy in the “border-

security context.”  Id.  Second, “if Congress already has provided, or authorized the Executive to 
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provide, an alternative remedial structure” that alone is reason enough for a court not to imply a 

Bivens remedy.  Id. (quotations omitted).  Thus, as Egbert recognized, DHS’s internal grievance 

process “independently foreclose[d] a Bivens action.”  Id. at 1806–07.  Plaintiffs’ claims not only 

implicate these same two grounds, but for the reasons that follow, and is apparent from Supreme 

Court precedent, a host of other special factors and rational reasons exist that should cause this 

Court to refrain from prescribing a Bivens remedy here.  Lovell, 2022 WL 3045030, at *8.   

Finally,  the government’s sovereign immunity prohibits suits against federal officers sued 

in their official capacities.  McMann v. United States, No. 12-11952-PBS, 2013 WL 1327729, at 

*1 (D. Mass. Mar. 26, 2013).  Thus, Plaintiffs’ official-capacity claims against Defendants must 

be dismissed. 

For these reasons, this Court should dismiss Plaintiffs’ Complaint and enter judgment in 

Defendants’ favor. 

I. ARGUMENT 

A. Egbert Recast the Bivens Framework 

The Supreme Court has authorized suit against a federal employee in his or her individual 

capacity in only three decades-old cases:  Bivens, 403 U.S. 388; Davis v. Passman, 442 U.S. 228 

(1979); and Carlson v. Green, 446 U.S. 14 (1980).  “After those decisions, however, the Court 

changed course.”  Hernandez v. Mesa, 140 S. Ct. 735, 741 (2020).  “[E]xpanding the Bivens 

remedy is now a ‘disfavored’ judicial activity.”  Ziglar v. Abbasi, 137 S. Ct. 1843, 1857 (2017) 

(quoting Ashcroft v. Iqbal, 556 U.S. 662, 675 (2009)).  As the Tenth Circuit recently noted in the 

wake of Egbert, “[i]n the years since it first expressed caution at the prospect of expanding Bivens, 

the Court has performed its own version of Bonaparte’s retreat from Moscow and progressively 

chipped away at the decision—to the point that very little of its original force remains.”  Silva v. 
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United States, 45 F.45th – (10th Cir. 2022), 2022 WL 3591107, at *2 (citing Egbert, 142 S. Ct. at 

1799-1800).  

Consistent with the Court’s disapproval of expanding Bivens, the Supreme Court’s pre-

Egbert standard for assessing a Bivens claim was unforgiving.  “First, [the court had to] ask 

whether the case present[ed] ‘a new Bivens context’ – i.e., [was] it ‘meaningful[ly]’ different from 

the three cases in which the Court has implied a damages action.”  Egbert, 142 S. Ct. at 1803 

(quoting Abbasi, 137 S. Ct. at 1859-60).  “Second, if a claim [arose] in a new context, a Bivens 

remedy [was] unavailable if there [were] ‘special factors’ indicating that the Judiciary is at least 

arguably less equipped than Congress to ‘weigh the costs and benefits of allowing a damages 

action to proceed.’”  Id. (quoting Abbasi, 137 S. Ct. at 1858) (emphasis added)).  Indeed, “the 

Supreme Court [had] cautioned lower courts not to imply causes of action under Bivens where no 

statutory authority exists, explaining that such a task is better fit for Congress.”  Bivens v. Blaike, 

No. 21-cv-00783-PAB-NYW, 2022 WL 2158984, at *3 (D. Co. June 15, 2022) (citing Abbasi, 

137 S. Ct. at 1856-1857). 

Since then, however, “Egbert clarified this analytical framework in a manner that made it 

even more rigorous, in effect making it significantly more unlikely that an implied cause of action 

will be recognized.”  Washington v. Fed. Bureau of Prisons, No. 5:16-3913-BHH, 2022 WL 

3701577, at *4 (D.S.C. Aug. 26, 2017).  The two steps of the Bivens analysis “often resolve to a 

single question: whether there is any reason to think that Congress might be better equipped to 

create a damages remedy.”  Egbert, 142 S. Ct. at 1803.  “The Court instructed that if there is ‘even 

a single’ rational reason to defer to Congress to create a remedy for relief, ‘a court may not 

recognize a Bivens remedy.’”  Washington, 2022 WL 3701577, at *4 (quoting Egbert, 142 S. Ct. 

at 1803).  “Moreover, Egbert rejected the petitioner’s Fourth Amendment claim despite its 
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extremely close factual and legal parallels with Bivens itself, affirming that the plaintiff’s Fourth 

Amendment claim presented a new Bivens context despite the fact that, as in Bivens, the alleged 

excessive force arose in the setting of the plaintiff’s arrest by a law enforcement officer.”  Id. 

(citing Egbert, 142 S. Ct. at 1800-01, 1804).  

Egbert issued other clarifications to the Bivens framework that multiply the obstacles a 

Bivens claimant faces.  First, Egbert made clear that “recognizing a Bivens cause of action is an 

extraordinary act,” and courts thus “have a concomitant responsibility to evaluate any grounds that 

counsel against Bivens relief” no matter when a defendant raises the issue.  Egbert, 142 S. Ct. at 

1806, n.3 (2022) (quotations omitted).  Likewise, the Court held that a “new context arises when 

there are ‘potential special factors that previous Bivens cases did not consider.’”  Id. at 1803 

(quoting Abbasi, 137 S. Ct. at 1860).  Moreover, Bivens, Passman, and Carlson “pre-date[] [the 

Court’s] current approach to implied causes of action” and therefore, “carr[y] little weight.”  Id. at 

1808.  This means “a plaintiff cannot justify a Bivens extension based on ‘parallel circumstances’ 

with Bivens, Passman, or Carlson unless he also satisfies the ‘analytic framework’ prescribed by 

the last four decades of intervening case law.”  Id. at 1809 (quoting Abbasi, 137 S. Ct. at 1859).  

Finally, Congress’s provision of “alternative remedies for aggrieved parties” in a plaintiff’s 

position can “independently foreclose a Bivens action[.]”  Id. at 1806. 

Collectively, these principles impart that courts must always analyze whether a Bivens 

claim should be allowed to proceed, including by considering special factors regarding separation 

of powers.  A Bivens remedy therefore is unavailable “in most every case.”  Id. at 1803; see also 

id. at 1810 (Gorsuch, J., concurring) (“If the costs and benefits do not justify a new Bivens action 

on facts so analogous to Bivens itself, it’s hard to see how they ever could.  And if the only question 

is whether a court is ‘better equipped’ than Congress to weigh the value of a new cause of action, 
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surely the right answer will always be no.”); Silva, 2022 WL 3591107, at *1 (“The Supreme 

Court’s message could not be clearer—lower courts expand Bivens claims at their own peril.”) 

B. Plaintiffs’ Bivens Claim Arises in a New Context 

Plaintiffs’ claims against Defendants seek to expand Bivens remedies far beyond the limits 

established by the Supreme Court.  Furthermore, Plaintiffs’ Bivens claims presents a new context 

both because it diverges factually from the Court’s three Bivens cases and because it raises 

potential special factors that the Court has not considered in the past.   

To constitute a new context, a case need only be “different in a meaningful way from 

previous Bivens cases decided by the Supreme Court.”  Abbasi, 137 S. at 1859 (cleaned up).  The 

Court’s understanding of a new context “is broad,” Hernandez, 140 S. Ct. at 743, and the analysis 

is “easily satisfied” even for claims that have “significant parallels” to one of the three previously 

recognized Bivens contexts.  Abbasi, 137 S. Ct. at 1864-65.  In Egbert, the Court held that the 

respondent’s Fourth Amendment claim presented a new context even though, as in Bivens, he 

alleged that a federal law enforcement agent entered his property without a warrant and unlawfully 

seized him.  142 S. Ct. at 1801, 1803, 1810.  After Egbert, courts cannot assume a Bivens claim 

can proceed without a special factors analysis regardless of how similar it is to prior Bivens cases.  

Id. at 1810  (Gorsuch, J., concurring) (“Candidly, I struggle to see how this set of facts differs 

meaningfully from those in Bivens itself.”).  As the Fifth Circuit has described, “[v]irtually 

everything” outside the specific facts of Bivens, Davis, and Carlson is a “new context.”  Oliva v. 

Nivar, 973 F.3d 438, 442 (5th Cir. 2020), cert. denied, 141 S. Ct. 2669, (2021).  And, expanding 

Bivens is a “disfavored judicial activity.”  Hernandez, 140 S. Ct. at 742 (quoting Abbasi, 137 S. 

Ct. at 1857).   
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1. Fourth Amendment Claim 

Here, Plaintiffs’ claims clearly bear no resemblance to Bivens, 403 U.S. 388 (Fourth 

Amendment claim for warrantless search and seizure at the plaintiff’s home), Passman, 442 U.S. 

228 (Fifth Amendment due process claim for sex discrimination in employment context), or 

Carlson (Eighth Amendment claim for deliberate indifference to serious medical needs).  

Moreover, Plaintiffs’ claims arises in a new context “because a Bivens action targeting the conduct 

of CBP officers at a border entry point has never been recognized by the Supreme Court.”  Lovell, 

2022 WL 3045030, at *10; see also Gilson v. Alvarez, No. 21-cv-00110, 2022 WL 2373866, at *5 

(W.D. Tex. June 30, 2022) (finding new context for excessive force claims against CBP agents); 

Drewniak v. U.S. Customs & Border Prot., 554 F. Supp. 3d 348, 357 (D.N.H. 2021) (same for 

unlawful seizure claim against CBP); Zelaya v. Hammer, 516 F. Supp. 3d 778, 799, 808 (E.D. 

Tenn. 2021) (finding new context for excessive force claims against Homeland Security 

Investigations and CBP agents). 

Plaintiffs’ claims in this case against CBP officers conducting a pat-down search at an 

international airport “involve[] different conduct by different officers from a different agency [than 

Bivens],” Cantu v. Moody, 933 F.3d 414, 423 (5th Cir. 2019), and implicate special factors that 

Bivens never considered. Thus, there is no question here that the “new-context inquiry is easily 

satisfied.” Abbasi, 137 S. Ct. at 1865.  Moreover, “[i]f Hernandez left any doubt as to the 

availability of a Bivens claim for damages against government official for conduct that implicates 

border security or national security, the Supreme Court has removed that doubt.”  Lovell, 2022 

WL 3045030, at *9.  In Egbert, “the Supreme Court also posed the question whether a court is 

competent to authorize a damages action against Border Patrol agents generally and concluded 

with a resounding no.”  Id. (cleaned up).  As such, dismissal of Plaintiffs’ claims is warranted. 
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2. Fifth Amendment Claim 

Plaintiffs’ Fifth Amendment claims – that the search, detention and questioning of them 

were conducted in a manner that “shocks the conscience” – is also far different from the due 

process claims at issue in Davis, 442 U.S. 228, and therefore also constitute a new context.   

In Davis, plaintiff brought a gender discrimination claim against a Congressman, alleging 

that he fired her based on her gender in violation of the “equal protection component of the Due 

Process Clause.”  442 U.S. at 230-231.  That context could not be further away from Plaintiffs’ 

Fifth Amendment allegations in this case.  For these reasons, Plaintiffs’ Fifth Amendment claims 

present a new context and also must be dismissed.  Hernandez, 140 S. Ct. at 743 (claims pled 

under the same constitutional amendment as a recognized Bivens claim may nonetheless present a 

new context).  

C. Special Factors Counsel Against Allowing Plaintiffs’ Bivens Claim to Proceed 

Even if Plaintiffs’ allegations in this case are viewed as “closely resembl[ing]” those in 

Bivens, “there are special factors counseling hesitation to providing a Bivens remedy in this case.”  

Lovell, 2022 WL 3045030, at *10 (quoting Abbasi, 137 S. Ct. at 1857) (internal quotations 

omitted).  The special factors inquiry is broad-ranging and simply asks “whether there is any 

rational reason (even one) to think that Congress is better suited to ‘weigh the costs and benefits 

of allowing a damages action to proceed.’”  Egbert, 142 S. Ct. at 1805 (all emphasis in original) 

(quoting Abbasi, 137 S. Ct. at 1858).  “[S]eparation-of-powers principles are or should be central 

to the analysis.”  Abbasi, 173 S. Ct. at 1857.   

Here, “special factors” indicate that Congress is better suited than the Judiciary to “weigh 

the costs and benefits” of creating a new damages remedy.  Egbert, 142 S. Ct. at 1805 (quoting 

Case 1:21-cv-11250-FDS   Document 49   Filed 09/19/22   Page 8 of 16



 

9 
 

Abbasi, 137 S. Ct. at 1858); see also Silva, 2022 WL 3591107, at *4 (“[W]e are left in no doubt 

that expanding Bivens is not just ‘a disfavored judicial activity,’ it is an action that is impermissible 

in virtually all circumstances.” (citations omitted) (quoting Egbert, 142 S. Ct. at 1803)).  “The 

Abbasi Court, in considering the special factors for a claim similar to the one here, expressly stated 

that national-security policy is the prerogative of the Congress and President and that the risk of 

disruptive intrusion by the Judiciary into the functioning of other branches was far too great.”  

Lovell, 2022 WL 3045030, at *10 (cleaned up).  “The need for CBP officers to monitor the security 

of international terminals is a component of the nation’s security, and counsels significantly 

against fashioning a new implied constitutional claim.”  Id. 

Thus, this Court should not imply a new constitutional claim against Defendants. 

1. Congress is Better Positioned than the Judiciary to Fashion Remedies 
Concerning National Security at an International Airport 

 
One special factor preventing a Bivens claim here is that “courts have shown deference to 

what the Executive Branch ‘has determined is essential to national security.’”  Lovell, 2022 WL 

3045039, at *8 (quoting Abbasi, 137 S. Ct. at 1861).  “For matters concerning national security, 

the Abbasi Court held that the balance to be struck between deterring constitutional violations and 

freeing high officials to make the lawful decisions necessary to protect the Nation is one for 

Congress, not the Judiciary.”  Id. (quoting Abbasi, 137 S. Ct. at 1865) (cleaned up).  This Court 

should find the same. 

In Lovell, a case analogous to the one before this Court, the district court considered a 

plaintiff’s claims that she was selected by CBP officers at J.F.K International Airport for a “pat-

down, secondary, and body cavity search due to her race and gender” and without reasonable 

suspicion.  Lovell, 2022 WL 3045039, at *1.  She brought claims against the CBP officers who 

conducted the search, as well as the supervisory officer who authorized the pat-down.  Id. at *2.  
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As Plaintiffs here allege, in Lovell, the plaintiff was questioned, brought to a secondary inspection 

area, and her luggage was searched.  Id. at *3-4.  A supervisor approved a pat-down, during which 

the plaintiff alleged that CBP officers engaged in misconduct, including that a CBP officer “stuck 

her fingers in Ms. Lovell’s vagina” – the very same claims that Ms. Ortega makes in this case.  Id., 

at *5.  The district court held plaintiff could not maintain a cause of action under Bivens.  Id. at *9.   

This Court must likewise find that Plaintiffs’ Bivens cause of action against Defendants 

cannot survive.  As was the case in Lovell, there is no dispute that Defendants were on duty at a 

border checkpoint within Logan International Airport, and were “performing functions 

instrumental to border security.”  Id. at *9.  Defendants were “charged with identifying and 

intercepting individuals who may attempt to bring contraband or illicit substances into the country 

and were authorized to perform routine pat-downs in the interest of maintaining the national 

security, by searching for contraband or other dangerous items.”  Id.  As such, Defendants were 

“substantially in the same position” as the officer in Egbert, for whom the Supreme Court rejected 

a Bivens action.  Id.  And, unlike Egbert, which involved conduct by a CBP official “in the 

domestic territory of the United States, this action involves conduct by CBP officials at an 

international border, where considerations of border security are even more pronounced.”  Id. 

(citing Almeida-Sanchez v. United States, 413 U.S. 266, (1973)) (finding that airports where 

international flights arrive are the “functional equivalent” of a border for purposes of routine border 

searches.) 

As set forth above, matters of national security are “the prerogative of the Congress and 

President,” Lovell, 2022 WL 3045039, at *10, not the Judiciary.  Thus, this Court should reject 

Plaintiffs’ Bivens claims. 
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2. Alternative Remedies Exist for Correcting Alleged Misconduct by 
CBP Officers 

 
When a plaintiff seeks to assert an implied cause of action, the Supreme Court instructs 

courts to “consider the risk of interfering with the authority of the other [government] branches.”  

Hernandez, 140 S. Ct. at 743.  It has emphasized that “[j]udicial inquiry into the national-security 

realm raises ‘concerns for the separation of powers in trenching on matters committed to the other 

branches.’”  Abbasi, 137 S. Ct. at 1861 (quoting Christopher v. Harbury, 536 U.S. 403, 417 

(2002)).  Therefore, courts should refrain from fashioning new Bivens actions where a case may 

require “inquiry into sensitive issues of national security.”  Abbasi, 137 S. Ct. at 1861.  Such is the 

case here. 

Congress has “provided alternative remedies for aggrieved parties in [Plaintiffs’] position 

that independently foreclose a Bivens action here.”  Egbert, 142 S. Ct. at 1806; see also Howell v. 

Planet Fitness, No. 22-11025-RGS, 2022 WL 3021114, at *4 n.3 (Stearns, J.) (noting that Egbert 

precludes a court from implying “a cause of action under Bivens ‘if Congress already has provided, 

or has authorized the Executive to provide an alternative remedial structure.’” (quoting Egbert, 

142 S. Ct. at 1804)); Lovell, 2022 WL 3045039, at *9 (noting that Congress provided alternative 

remedies for aggrieved parties by enacting a grievance procedure that allows for investigations 

into a CBP officer’s conduct, foreclosing a Bivens action).  The Supreme Court has twice held that 

an alternative remedy includes the ability to file a complaint through an internal grievance process. 

Corr. Services Corp. v. Malesko, 534 U.S. 61, 74 (2001) (BOP Administrative Remedy Program); 

Egbert, 142 S. Ct. at 1806–07 (DHS grievance process).  That process can, by itself, 

“independently foreclose a Bivens action.”  Id. at 1806.   

Such alternative remedies exist  here.  Congress created DHS in the wake of September 

11, 2001, long after Bivens was decided.  In doing so, Congress prescribed that a core statutory 
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function of DHS is to “ensure that the civil rights” of citizens are not diminished by DHS’s efforts 

to secure “the homeland.”  6 U.S.C. § 111(b)(1)(G).  And, when establishing DHS, Congress also 

expressly included an Office of Inspector General (OIG), 6 U.S.C. § 113(b), authorizing it, as 

provided for in the Inspector General Act of 1978, to investigate federal officer abuses and “report 

expeditiously” any “reasonable grounds to believe” federal law has been violated.  5 U.S.C. App. 

3 § 4.  As the Supreme Court noted, even the mere attention paid by OIG to a matter can counsel 

against a court creating a Bivens remedy.  Abbasi, 137 S. Ct. at 1862.  

Moreover, through the Homeland Security Act of 2002, Congress established DHS’s 

Office of Civil Rights & Civil Liberties (CRCL), 6 U.S.C. §§ 113(d)(3).  A senior official within 

OIG shall “receive and review complaints and information from any source alleging abuses of 

civil rights and civil liberties by employees or officials” of DHS, 5 U.S.C. App. 3 § 81(f)(1)-(2), 

shall “initiate investigations of alleged abuses of civil rights or civil liberties,” id. at (f)(2)(C), and 

refer to CRCL any “civil rights and civil liberties matters” that OIG does not investigate.  Id. at 

(f)(2)(H).  Congress has charged CRCL with overseeing “compliance with constitutional . . . and 

other requirements relating to the civil rights . . . of individuals affected by” DHS activities, and 

investigating “complaints and information indicating possible abuses.” 6 U.S.C. § 345(a)(4), (6). 

Furthermore, CBP’s Office of Professional Responsibility’s (OPR) “investigates criminal and 

administrative matters and misconduct.”   6 U.S.C. § 211(j)(3).  In addition to DHS’s internal 

grievance process, as discussed above, these offices have mechanisms through which the public 

can report alleged misconduct by CBP officers.1   

These statutes and regulations afford individuals complaining of misconduct by CBP 

 
1 DHS Office of Inspector Gen., available at https://www.oig.dhs.gov/hotline; DHS 

Office for Civil Rights and Civil Liberties, available at https://www.dhs.gov/file-civil-rights-
complaint; CBP Information Center, https://help.cbp.gov/s/complaints?language=en_US. 
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officers an alternative “safeguard[]” that “secure[s] adequate deterrence,” Egbert, at 1807, and 

thus foreclose a Bivens remedy.  Notably, Plaintiffs availed themselves of at least one of these 

remedies:  they filed a complaint with CRCL, which was closed on March 30, 2021.  Compl. ¶ 225.  

However, whether Plaintiffs utilized any of these procedures is irrelevant because the “existence 

of alternative remedies usually precludes a court from authorizing a Bivens action.”  Abbasi, 137 

S. Ct. at 1865 (emphasis added).   

Here, as in Egbert, this Court should find that Congress “is better equipped” to fashion a 

remedy for Plaintiffs claims, rather than creating or extending a new Bivens remedy.  Egbert, 142 

S. Ct. at 1807 (“So long as Congress or the Executive has created a remedial process that it finds 

sufficient to secure an adequate level of deterrence, the courts cannot second-guess that calibration 

by superimposing a Bivens remedy.”).  The existence of a congressionally authorized investigatory 

process, as implemented by the Executive Branch, is yet another alternative counseling against 

this Court implying a damages remedy for Plaintiff under Bivens.  Egbert, 142 S. Ct. at 1807 

(holding that if “Congress or the Executive has created a remedial process that it finds sufficient 

to secure an adequate level of deterrence, the courts cannot second-guess that calibration by 

superimposing a Bivens remedy”); see also Abbasi, 137 S. Ct. at 1862 (suggesting that DOJ OIG 

investigation into the area at issue counseled against Bivens remedy). 

In addition to the previous remedies, Plaintiffs had available to them yet another alternative 

remedy through which they are able to seek damages: state tort suits and the Federal Tort Claims 

Act (FTCA), which is “the exclusive remedy for most claims against Government employees 

arising out of their official conduct.” Hui v. Castaneda, 559 U.S. 799, 806 (2010).  Although in 

1980 the Supreme Court noted that the FTCA did not by itself displace a Bivens action for an 

inmate’s denial of medical care, Carlson, 446 U.S. at 23, it has more recently said that the 

availability of state tort law can provide an “alternative means for relief” counselling against 
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judicial implication of a damages remedy.  Abbasi, 137 S. Ct. at 1858 (citing Malesko, 534 U.S., 

at 73–74, and Minneci v. Pollard, 565 U.S. 118, 127–30 (2012)). 

Thus, after Abbasi, courts have found the availability of potential FTCA relief to be among 

the factors that can militate against extending Bivens in a variety of contexts, including for 

excessive force claims.  See Oliva v. Nivar, 973 F.3d 438, 444 (5th Cir. 2020) (“[T]he existence of 

a statutory scheme for torts committed by federal officers weighs against inferring a new cause of 

action”) (cleaned up); Edwards v. Gizzi, No. 20-cv-7371, 2022 WL 309393, at *9 (S.D.N.Y. Feb. 

2, 2022) (collecting cases where courts found that the FTCA was an alternative remedy that 

counsels against extending Bivens); Ohome v. United States, No. 21-cv-368, 2021 WL 5771147, 

at *7 (N.D. Ga. Dec. 6, 2021) (declining a Bivens remedy for an airport traveler’s excessive force 

claim against a customs officer who tackled him onto a baggage carousel in part because 

“[a]lthough the FTCA is not a substitute for a Bivens action, it is still an effective and available 

remedy to be considered with other special factors”); Oliveras v. Basile, 440 F. Supp. 3d 365, 373 

(S.D.N.Y. 2020) (collecting cases and noting “that Carlson’s analysis of th[is] issue may not have 

survived [Abbasi]”).  In this case, there is no dispute that Plaintiffs availed themselves of the FTCA 

process by filing an administrative claim with CBP.  (Compl. ¶ 225).  Therefore, this Court should 

find that the FTCA and state tort law remedies available to Plaintiffs also militate against extending 

Bivens liability to Defendants. 

 There exist several alternative remedies in lieu of Plaintiffs’ Bivens case against 

Defendants.  Considering the many alternative remedies afforded to Plaintiffs to remedy the 

conduct they allege was committed by Defendants, authorizing a Bivens remedy in this case is 

unwarranted. 
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D. There is no Waiver of Sovereign Immunity for Bivens Claims Against 
Defendants in Their Official Capacities 

 
In addition to Plaintiffs’ Bivens claims against Defendants in their individual capacities, 

Plaintiffs bring claims against Defendants in their official capacities.  Official-capacity claims are 

treated as if they are brought against the United States.  Kentucky v. Graham, 473 U.S. 159, 165-

66 (1985).  Although Bivens allows for constitutional claims to be brought against federal officials 

in their individual capacities, “Bivens does not override the federal government’s sovereign 

immunity which prohibits suits against the United States, its agencies, or federal officers sued in 

their official capacities.”  McMann, 2013 WL 1327729, at *1 (D. Mass. Mar. 26, 2013) (citing 

Chiang v. Skeirik, 582 F.3d 238, 243 (1st Cir. 2009); McCloskey v. Mueller, 446 F.3d 262, 271-

272 (1st Cir. 2006)) (emphasis added).  “The proper defendant in a Bivens action is not the United 

States or its agencies, but the individual federal employee that directly participated in the alleged 

denial of plaintiff’s constitutional rights.”  Id. (citing Meyer, 510 U.S. at 484-86).   

This Court has dismissed Plaintiffs’ Complaint for damages against CBP Commissioner 

Magnus and DHS Secretary Mayorkas in their official capacities.  See Memorandum and Order 

on Defendants’ Motion to Dismiss (Order), ECF No. 31.  In so ruling, this Court noted that the 

term “Individual Defendants” was not defined or otherwise specified in Plaintiffs’ Complaint, but 

appeared to refer to CBP Commissioner Magnus and DHS Secretary Mayorkas, an inference 

“reinforced by [P]laintiffs’ memorandum” in opposition to the motion to dismiss.  (Order at 7, 

n.1).  A Bivens action cannot lie against employees in their official capacities, or against the United 

States, Meyer, 510 U.S. at 484-86, and claims for damages against all Defendants in their official 

capacities must be treated as if they were against the United States.  Graham, 473 U.S. at 165-66.  

Therefore, Defendants move for dismissal of Plaintiffs’ claims in their official capacities, as set 

forth in Counts 1-2 and 6-7 of the Complaint. 
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II. CONCLUSION  

 For the foregoing reasons, Defendants request that this Court grant their motion to dismiss, 

dismiss Plaintiff’s claims against them, and enter judgment in Defendants’ favor. 
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      RACHAEL S. ROLLINS 
      United States Attorney 
 
 
      By:  /s/ Eve A. Piemonte   
      Eve A. Piemonte 

Assistant United States Attorney 
      United States Attorney’s Office 
      John J. Moakley U.S. Courthouse 
      1 Courthouse Way, Suite 9200 
      Boston, MA  02210 
      (617) 748-3100 
      Eve.Piemonte@usdoj.gov 
Dated: September 19, 2022    
 

CERTIFICATE OF SERVICE 
 

 I, Eve A. Piemonte, Assistant United States Attorney, hereby certify that this document 
filed through the ECF system will be sent electronically to the registered participants as identified 
on the Notice of Electronic Filing (NEF) and paper copies will be sent to those indicated as non-
registered participants. 
 
       /s/ Eve A. Piemonte   
       Eve A. Piemonte  
Dated: September 19, 2022    Assistant United States Attorney 
 

 
 

Case 1:21-cv-11250-FDS   Document 49   Filed 09/19/22   Page 16 of 16


