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,1752'8&7,21�

��� 7KLV�LV�DQ�DFWLRQ�XQGHU�WKH�)UHHGRP�RI�,QIRUPDWLRQ�$FW��³)2,$´�����8�6�&��������HW�VHT���

VHHNLQJ�WR�FRPSHO�8�6��&XVWRPV�DQG�%RUGHU�3URWHFWLRQ��³&%3´���D�FRPSRQHQW�RI�WKH�8�6��'HSDUWPHQW�

RI�+RPHODQG�6HFXULW\��³'+6´���WR�LPPHGLDWHO\�UHOHDVH�UHFRUGV�UHTXHVWHG�XQGHU�)2,$�UHODWLQJ�WR�

&%3¶V�LPSOHPHQWDWLRQ�RI�QHZ�ERUGHU�PDQDJHPHQW�PHDVXUHV�WKDW�UHTXLUH�DV\OXP�VHHNHUV�DW�WKH�

VRXWKHUQ�ERUGHU�WR�XVH�&%3¶V�VPDUWSKRQH�DSSOLFDWLRQ��NQRZQ�DV�&%3�2QH��WR�VFKHGXOH�LQVSHFWLRQ�

DSSRLQWPHQWV�DW�SRUWV�RI�HQWU\��³32(´���

��� ,Q�UHFHQW�\HDUV��LQGLYLGXDOV�FRPLQJ�WR�32(V�WR�VHHN�SURWHFWLRQ�LQ�WKH�8QLWHG�6WDWHV�KDYH�

FRQIURQWHG�D�YDULHW\�RI�REVWDFOHV��%HJLQQLQJ�RQ�0D\�����������&%3�LPSOHPHQWHG�D�UHTXLUHPHQW��

DSSOLFDEOH�WR�WKH�PDMRULW\�RI�DV\OXP�VHHNHUV�DSSURDFKLQJ�WKH�VRXWKHUQ�ERUGHU��WKDW�LQGLYLGXDOV�REWDLQ�

LQVSHFWLRQ�DSSRLQWPHQWV�YLD�&%3�2QH�SULRU�WR�SUHVHQWLQJ�DW�32(V��%HFDXVH�RI�WKH�ODQJXDJH��

WHFKQRORJLFDO��DQG�ILQDQFLDO�FKDOOHQJHV�PLJUDQWV�IDFH�LQ�DWWHPSWLQJ�WR�XVH�WKH�DSS��WKLV�QHZ�UHTXLUHPHQW�

KDV�LPSRUWDQW�OHJDO�DQG�KXPDQLWDULDQ�FRQVHTXHQFHV�IRU�DV\OXP�VHHNHUV��ERUGHU�FRPPXQLWLHV��DQG�VHUYLFH�

SURYLGHUV���

��� 0LJUDQWV�ZKR�DUH�XQDEOH�WR�VHFXUH�DQ�DSSRLQWPHQW�YLD�&%3�2QH�PXVW�ZDLW�LQGHILQLWHO\�LQ�

GDQJHURXV�FRQGLWLRQV�LQ�0H[LFR�RU�ULVN�ORVLQJ�DV\OXP�HOLJLELOLW\�XQGHU�D�QHZ�UHJXODWLRQ�LI�WKH\�DWWHPSW�

WR�SUHVHQW�DW�32(V�RU�FURVV�WKH�VRXWKHUQ�ERUGHU�EHWZHHQ�SRUWV��0RUHRYHU��UHFHQW�UHSRUWV�LQGLFDWH�WKDW�

DV\OXP�VHHNHUV�ZLWKRXW�DSSRLQWPHQWV�DUH�DW�WLPHV�WXUQHG�EDFN�DW�32(V��VHYHUHO\�FXUWDLOLQJ�DFFHVV�WR�WKH�

8�6��DV\OXP�SURFHVV��GHVSLWH�D�IHGHUDO�FRXUW�UXOLQJ�WKDW�UHIXVDO�WR�SURYLGH�LQVSHFWLRQ�WR�DV\OXP�VHHNHUV�

ZKLOH�DUULYLQJ�LQ�WKH�8QLWHG�6WDWHV�LV�XQODZIXO��$O�2WUR�/DGR��,QF��Y��0D\RUNDV������)��6XSS���G�������

������6�'��&DO����������

��� %HFDXVH�RI�WKH�OHJDO�VWDNHV�DQG�HYROYLQJ�VLWXDWLRQ�DW�WKH�VRXWKHUQ�ERUGHU��&%3¶V�DGRSWLRQ�

RI�D�VPDUWSKRQH�DSS�WR�PDQDJH�WKH�IORZ�RI�DV\OXP�VHHNHUV�LV�WKH�VXEMHFW�RI�VLJQLILFDQW�PHGLD�DQG�SXEOLF�

LQWHUHVW��7R�LQIRUP�WKH�SXEOLF��DQG�DGYRFDWHV�LQ�SDUWLFXODU��DERXW�WKH�8�6��JRYHUQPHQW¶V�FXUUHQW�

WUHDWPHQW�RI�DV\OXP�VHHNHUV��WKH�$PHULFDQ�,PPLJUDWLRQ�&RXQFLO��WKH�³&RXQFLO´��DQG�WKH�&HQWHU�IRU�

*HQGHU�DQG�5HIXJHH�6WXGLHV��³&*56´��ILOHG�D�)2,$�UHTXHVW�ZLWK�&%3�RQ�-XO\�����������7KH�UHTXHVW�
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VHHNV�WR�XQGHUVWDQG�&%3¶V�SROLFLHV�UHJDUGLQJ�PLJUDQWV�ZLWKRXW�&%3�2QH�DSSRLQWPHQWV�ZKR�DSSURDFK�

32(V�WR�VHHN�DV\OXP���

��� ,Q�WKH�)2,$�UHTXHVW��3ODLQWLIIV�VRXJKW�H[SHGLWHG�SURFHVVLQJ�GXH�WR�WKH�XUJHQW�QHHG�WR�

LQIRUP�WKH�SXEOLF�DERXW�&%3¶V�UHFHQW�SUDFWLFHV�DW�32(V��DQG�EHFDXVH�WKH�UHTXHVW�LPSOLFDWHG�WKH�GXH�

SURFHVV�ULJKWV�RI�DV\OXP�VHHNHUV�LPSDFWHG�E\�WKRVH�SUDFWLFHV��6HH�$O�2WUR�/DGR������)��6XSS���G�DW�

��������

��� 1RQHWKHOHVV��&%3�KDV�QRW�UHVSRQGHG�WR�3ODLQWLIIV¶�UHTXHVW��LQFOXGLQJ�3ODLQWLIIV¶�UHTXHVW�

IRU�H[SHGLWHG�SURFHVVLQJ���

��� ,PPHGLDWH�GLVFORVXUH�RI�WKH�UHTXHVWHG�UHFRUGV�LV�QHFHVVDU\�IRU�D�EHWWHU�XQGHUVWDQGLQJ�RI�

WKH�IHGHUDO�JRYHUQPHQW¶V�FXUUHQW�WUHDWPHQW�RI�DV\OXP�VHHNHUV��PDQ\�RI�ZKRP�DUH�LQGLYLGXDOV�DQG�

IDPLOLHV�VWUDQGHG�LQ�GLUH�FRQGLWLRQV��JLYHQ�WKH�HYROYLQJ�SROLFLHV�DQG�SUDFWLFHV�DW�WKH�8�6��0H[LFR�ERUGHU��

��� 3ODLQWLIIV�EULQJ�WKLV�DFWLRQ�XQGHU�WKH�)2,$�IRU�GHFODUDWRU\��LQMXQFWLYH��DQG�RWKHU�

DSSURSULDWH�UHOLHI��

-85,6',&7,21�

��� 7KLV�&RXUW�KDV�MXULVGLFWLRQ�XQGHU���8�6�&���������D�����%����D�����&��L����D�����(��LLL����

%HFDXVH�WKLV�DFWLRQ�DULVHV�XQGHU�)2,$�DJDLQVW�DQ�DJHQF\�RI�WKH�8QLWHG�6WDWHV��WKLV�&RXUW�DOVR�KDV�

MXULVGLFWLRQ�RYHU�WKLV�DFWLRQ�SXUVXDQW�WR����8�6�&�����������

���� 7KLV�&RXUW�KDV�MXULVGLFWLRQ�WR�JUDQW�GHFODUDWRU\�DQG�IXUWKHU�QHFHVVDU\�RU�SURSHU�UHOLHI�

SXUVXDQW�WR���8�6�&���������D�����%��DQG��D�����(��LLL������8�6�&����������������

���� 7KH�3ODLQWLIIV�KDYH�H[KDXVWHG�DQ\�DQG�DOO�DGPLQLVWUDWLYH�UHPHGLHV�LQ�FRQQHFWLRQ�ZLWK�WKLV�

)2,$�UHTXHVW��

9(18(�

���� 9HQXH�OLHV�LQ�WKLV�GLVWULFW�XQGHU���8�6�&��������D�����%��DQG����8�6�&���������H�����

EHFDXVH�&*56¶�SULQFLSDO�SODFH�RI�EXVLQHVV�LV�LQ�WKLV�GLVWULFW��

�

�
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,175$',675,&7�$66,*10(17�

���� $VVLJQPHQW�RI�WKLV�DFWLRQ�WR�WKH�6DQ�)UDQFLVFR�'LYLVLRQ�RI�WKLV�&RXUW�LV�ZDUUDQWHG�

SXUVXDQW�WR�&LYLO�/�5�������EHFDXVH�3ODLQWLII�&*56�LV�KHDGTXDUWHUHG�LQ�6DQ�)UDQFLVFR��&DOLIRUQLD��

3$57,(6�

���� 3ODLQWLII�$PHULFDQ�,PPLJUDWLRQ�&RXQFLO��WKH�³&RXQFLO´��LV�D�WD[�H[HPSW��QRW�IRU�SURILW�

HGXFDWLRQDO�DQG�FKDULWDEOH�RUJDQL]DWLRQ�XQGHU�6HFWLRQ�����F�����RI�WKH�,QWHUQDO�5HYHQXH�&RGH��ZLWK�LWV�

SULQFLSDO�SODFH�RI�EXVLQHVV�DW������*�6WUHHW�1:��6XLWH������:DVKLQJWRQ��'�&����������)RXQGHG�LQ�������

WKH�&RXQFLO�ZRUNV�WR�LQFUHDVH�SXEOLF�XQGHUVWDQGLQJ�RI�LPPLJUDWLRQ�ODZ�DQG�SROLF\��DGYRFDWH�IRU�WKH�IDLU�

DQG�MXVW�DGPLQLVWUDWLRQ�RI�RXU�LPPLJUDWLRQ�ODZV��SURWHFW�WKH�OHJDO�ULJKWV�RI�QRQFLWL]HQV��DQG�HGXFDWH�WKH�

SXEOLF�DERXW�WKH�HQGXULQJ�FRQWULEXWLRQV�RI�$PHULFD¶V�LPPLJUDQWV��7KURXJK�LWV�UHVHDUFK�DQG�DQDO\VLV��WKH�

&RXQFLO�KDV�EHFRPH�D�OHDGLQJ�UHVRXUFH�IRU�SROLF\PDNHUV�DQG�RSLQLRQ�PDNHUV�DW�WKH�QDWLRQDO��VWDWH��DQG�

ORFDO�OHYHOV�ZKR�VHHN�WR�XQGHUVWDQG�WKH�SRZHU�DQG�SRWHQWLDO�RI�LPPLJUDWLRQ�DQG�WR�GHYHORS�SROLFLHV�WKDW�

DUH�EDVHG�RQ�IDFWV�UDWKHU�WKDQ�P\WKV��7KH�&RXQFLO�DOVR�VHHNV��WKURXJK�FRXUW�DFWLRQ�DQG�RWKHU�PHDVXUHV��WR�

KROG�WKH�JRYHUQPHQW�DFFRXQWDEOH�IRU�XQODZIXO�FRQGXFW�DQG�UHVWULFWLYH�LQWHUSUHWDWLRQV�RI�WKH�ODZ�DQG�IRU�

IDLOLQJ�WR�HQVXUH�WKDW�WKH�LPPLJUDWLRQ�ODZV�DUH�LPSOHPHQWHG�DQG�H[HFXWHG�LQ�D�PDQQHU�WKDW�FRPSRUWV�

ZLWK�GXH�SURFHVV��

���� 3ODLQWLII�&HQWHU�IRU�*HQGHU�DQG�5HIXJHH�6WXGLHV��³&*56´��LV�D�QRQSDUWLVDQ�RUJDQL]DWLRQ�

EDVHG�DW�WKH�8QLYHUVLW\�RI�&DOLIRUQLD�&ROOHJH�RI�WKH�/DZ��6DQ�)UDQFLVFR��ZLWK�LWV�SULQFLSDO�SODFH�RI�

EXVLQHVV�DW�����0F$OOLVWHU�6WUHHW��6DQ�)UDQFLVFR��&$��������7KURXJK�OLWLJDWLRQ��VFKRODUVKLS��SROLF\�

UHFRPPHQGDWLRQV��DQG�LQ�GHSWK�WUDLQLQJ�DQG�WHFKQLFDO�DVVLVWDQFH��&*56�GHIHQGV�WKH�KXPDQ�ULJKWV�RI�

FRXUDJHRXV�UHIXJHHV�VHHNLQJ�DV\OXP�LQ�WKH�8QLWHG�6WDWHV��)RXQGHG�WR�DGYRFDWH�IRU�ZRPHQ�IOHHLQJ�

JHQGHU�EDVHG�YLROHQFH��&*56�KDV�JURZQ�LQWR�DQ�LQWHUQDWLRQDOO\�UHVSHFWHG�UHVRXUFH�IRU�DV\OXP�PRUH�

JHQHUDOO\��UHQRZQHG�IRU�RXU�NQRZOHGJH�RI�WKH�ODZ�DQG�DELOLW\�WR�FRPELQH�VRSKLVWLFDWHG�OHJDO�VWUDWHJLHV�

ZLWK�SROLF\�DGYRFDF\�DQG�KXPDQ�ULJKWV�LQWHUYHQWLRQV��&*56�WDNHV�WKH�OHDG�RQ�FRQWURYHUVLDO�LVVXHV��

SDUWLFLSDWHV�DV�FR�FRXQVHO�RU�DPLFXV�FXULDH�LQ�LPSDFW�OLWLJDWLRQ��SURGXFHV�DQ�H[WHQVLYH�OLEUDU\�RI�

OLWLJDWLRQ�VXSSRUW�PDWHULDOV��PDLQWDLQV�DQ�XQVXUSDVVHG�GDWDEDVH�RI�DV\OXP�UHFRUGV�DQG�GHFLVLRQV��DQG�
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ZRUNV�LQ�FRDOLWLRQV�ZLWK�LPPLJUDQW��UHIXJHH��/*%74���FKLOGUHQ¶V��DQG�ZRPHQ¶V�ULJKWV�QHWZRUNV��&*56�

DOVR�HQJDJHV�LQ�LQWHUQDWLRQDO�KXPDQ�ULJKWV�ZRUN�WR�DGGUHVV�WKH�XQGHUO\LQJ�FDXVHV�RI�IRUFHG�PLJUDWLRQV�

WKDW�SURGXFH�UHIXJHHV��&*56�SXEOLVKHV�SUDFWLFH�DGYLVRULHV��UHSRUWV��SROLF\�DQDO\VLV��DQG�RWKHU�

HGXFDWLRQDO�PDWHULDOV�WKDW�DUH�ZLGHO\�GLVVHPLQDWHG��LQFOXGLQJ�WKURXJK�LWV�ZHEVLWH��0DQ\�RI�WKHVH�

UHVRXUFHV�DUH�SXEOLFO\�DYDLODEOH��DQG�OLWLJDWLRQ�VXSSRUW�PDWHULDOV�DUH�DFFHVVLEOH�WR�UHJLVWHUHG�XVHUV²

LQFOXGLQJ�PHPEHUV�RI�WD[�H[HPSW�RUJDQL]DWLRQV��QRQ�SURILW�JURXSV��ODZ\HUV��DFDGHPLFV��ODZ�VWXGHQWV��

UHIXJHHV��DQG�DV\OXP�VHHNHUV²IUHH�RI�FKDUJH��&*56�DOVR�SXEOLVKHV�DQ�HOHFWURQLF�QHZVOHWWHU�GLVWULEXWHG�

WR�VXEVFULEHUV�YLD�HPDLO��UHJXODUO\�FRQGXFWV�QDWLRQZLGH�WUDLQLQJV�DQG�ZHELQDUV��DQG�UHOHDVHV�LQIRUPDWLRQ�

YLD�VRFLDO�PHGLD�SODWIRUPV�VXFK�DV�7ZLWWHU�DQG�)DFHERRN��&*56�ZLOO�PDNH�ZLGHO\�DYDLODEOH�WR�WKH�

SXEOLF�LQIRUPDWLRQ�UHTXHVWHG�WKURXJK�WKLV�)2,$�UHTXHVW�YLD�LWV�ZHEVLWH�DQG�RU�E\�RWKHU�PHDQV�GLVFXVVHG�

DERYH���

���� 'HIHQGDQW�'+6�LV�DQ�DJHQF\�RI�WKH�8QLWHG�6WDWHV�JRYHUQPHQW�DQG�DQ�DJHQF\�ZLWKLQ�WKH�

PHDQLQJ�RI���8�6�&��������I���

���� 'HIHQGDQW�&%3�LV�D�FRPSRQHQW�RI�'+6����&�)�5�����������DQG�DQ�DJHQF\�ZLWKLQ�WKH�

PHDQLQJ�RI���8�6�&��������I���&%3�KDV�EHHQ�GHOHJDWHG�DXWKRULW\�WR�DGPLQLVWHU�FHUWDLQ�SURYLVLRQV�RI�WKH�

,PPLJUDWLRQ�DQG�1DWLRQDOLW\�$FW��6HH�LG���

���� $PRQJ�RWKHU�GXWLHV��&%3�LV�UHVSRQVLEOH�IRU�HQIRUFLQJ�LPPLJUDWLRQ�ODZV�DW�32(V�WR�WKH�

8QLWHG�6WDWHV��LQFOXGLQJ�DW�32(V�DORQJ�WKH�8�6��0H[LFR�ERUGHU��7KH�DJHQF\�KDV�WKH�DXWKRULW\�WR�LQVSHFW�

LQGLYLGXDOV��VXFK�DV�DV\OXP�VHHNHUV��VHHNLQJ�WR�HQWHU�WKH�8QLWHG�6WDWHV��&%3�LV�UHVSRQVLEOH�IRU�WKH�LQLWLDO�

VFUHHQLQJ�DQG�SURFHVVLQJ�RI�DV\OXP�VHHNHUV�ZKHQ�WKH\�SUHVHQW�WKHPVHOYHV�IRU�LQVSHFWLRQ�DW�8�6��32(V���

67$7(0(17�2)�)$&76�

%DFNJURXQG�±�7UHDWPHQW�RI�$V\OXP�6HHNHUV�DW�3RUWV�RI�(QWU\�DW�WKH�6RXWKHUQ�%RUGHU��

���� ,QGLYLGXDOV�IURP�DURXQG�WKH�ZRUOG�FRQWLQXH�WR�ORRN�WR�WKH�8QLWHG�6WDWHV�IRU�UHIXJH�LQ�WKH�

IDFH�RI�YLROHQFH��SHUVHFXWLRQ��DQG�SROLWLFDO��HFRQRPLF��DQG�HQYLURQPHQWDO�FULVHV��6LQFH�������KRZHYHU��

LQGLYLGXDOV�VHHNLQJ�SURWHFWLRQ�LQ�WKH�8QLWHG�6WDWHV�ZKR�DSSURDFK�32(V�KDYH�IDFHG�D�YDULHW\�RI�REVWDFOHV�

WR�DFFHVVLQJ�WKH�8�6��DV\OXP�V\VWHP��7KHVH�LQFOXGH�&%3¶V�SROLF\�DQG�SUDFWLFH�RI�³PHWHULQJ�´�ZKLFK�
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UHVWULFWV�WKH�QXPEHU�RI�DV\OXP�VHHNHUV�ZKR�DUH�LQVSHFWHG�DW�32(V�RQ�D�JLYHQ�GD\��WKH�LPSOHPHQWDWLRQ�RI�

WKH�7LWOH����SROLF\�LQ�UHVSRQVH�WR�WKH�JOREDO�&29,'����SDQGHPLF��ZKLFK�IXQFWLRQDOO\�FORVHG�32(V�WR�

XQGRFXPHQWHG�QRQFLWL]HQV��DQG�WKH�UHFHQWO\�SURPXOJDWHG�&LUFXPYHQWLRQ�RI�/DZIXO�3DWKZD\V�UXOH��

���� 7KH�FRQGLWLRQV�DV\OXP�VHHNHUV�IDFH�LQ�QRUWKHUQ�0H[LFR�ZKLOH�ZDLWLQJ�IRU�WKH�RSSRUWXQLW\�

WR�DFFHVV�DV\OXP�DUH�GLUH��7KH\�LQFOXGH�ZLGHVSUHDG�YLROHQFH��ODFN�RI�DFFHVV�WR�VKHOWHU�DQG�PHGLFDO�

VHUYLFHV��DQG�H[WUHPH�HFRQRPLF�GHSULYDWLRQ��

���� $V�D�UHVXOW�RI�WKHVH�FLUFXPVWDQFHV��WKRXVDQGV�RI�DV\OXP�VHHNHUV�DW�RU�QHDU�WKH�8�6��

0H[LFR�ERUGHU��DQG�WKH�RUJDQL]DWLRQV�WKDW�SURYLGH�VHUYLFHV�WR�WKHP��XUJHQWO\�QHHG�FRQFUHWH�LQIRUPDWLRQ�

DERXW�KRZ�&%3�LV�PDQDJLQJ�WKH�LQVSHFWLRQ�DQG�SURFHVVLQJ�RI�PLJUDQWV������

���� &%3�RIILFHUV�PXVW�LQVSHFW�DOO�QRQFLWL]HQV�ZKR�DUULYH�LQ�WKH�8QLWHG�6WDWHV�DW�D�32(��VHH���

8�6�&���������D������DQG�GHWHUPLQH�ZKHWKHU�LQGLYLGXDOV�PD\�EH�DGPLWWHG�WR�WKH�8QLWHG�6WDWHV��VHH���

8�6�&���������D���1RQFLWL]HQV�ZKR�DUH�SK\VLFDOO\�SUHVHQW�LQ�WKH�8QLWHG�6WDWHV�RU�ZKR�DUULYH�LQ�WKH�

8QLWHG�6WDWHV�DW�D�32(�KDYH�D�VWDWXWRU\�ULJKW�WR�DSSO\�IRU�DV\OXP����8�6�&���������D������,I�DQ�LQGLYLGXDO�

H[SUHVVHV�D�IHDU�RI�UHWXUQLQJ�WR�KLV�RU�KHU�KRPH�FRXQWU\��&%3�PXVW�UHIHU�WKH�DV\OXP�VHHNHU�IRU�D�FUHGLEOH�

IHDU�LQWHUYLHZ�RU�SODFH�WKH�DV\OXP�VHHNHU�LQWR�UHJXODU�UHPRYDO�SURFHHGLQJV�E\�LVVXLQJ�D�1RWLFH�WR�

$SSHDU��ZKLFK�DOORZV�WKH�DV\OXP�VHHNHU�WR�SXUVXH�DQ�DV\OXP�FODLP�EHIRUH�DQ�LPPLJUDWLRQ�MXGJH��6HH���

8�6�&����������E����������������D��

���� 6LQFH�-DQXDU\�������&%3�KDV�XVHG�D�VPDUWSKRQH�DSSOLFDWLRQ�FDOOHG�&%3�2QH�WR�DOORZ�

QRQFLWL]HQV�WR�GLUHFWO\�PDNH�DSSRLQWPHQWV�IRU�LQVSHFWLRQ�DW�32(V�DORQJ�WKH�8�6��0H[LFR�ERUGHU��$V�

PHGLD�RXWOHWV�DQG�PLJUDQW�ULJKWV�RUJDQL]DWLRQV�KDYH�UHSRUWHG��KRZHYHU��XVLQJ�D�VPDUWSKRQH�DQG�

VXFFHVVIXOO\�QDYLJDWLQJ�D�FRPSOH[�DSS�OLNH�&%3�2QH�FDQ�EH�H[FHHGLQJO\�GLIILFXOW�GXH�WR�ODQJXDJH��

WHFKQRORJLFDO��DQG�ILQDQFLDO�EDUULHUV��DPRQJ�RWKHU�REVWDFOHV��1RQHWKHOHVV��VLQFH�WKH�HQG�RI�WKH�7LWOH����

SROLF\��&%3�KDV�UHTXLUHG�WKH�PDMRULW\�RI�PLJUDQWV�WR�XVH�WKH�DSS�WR�VHHN�DV\OXP��7KLV�UHTXLUHPHQW�KDV�

VLJQLILFDQW�OHJDO��SULYDF\��DQG�KXPDQLWDULDQ�LPSOLFDWLRQV�IRU�DV\OXP�VHHNHUV��ERUGHU�FRPPXQLWLHV��DQG�

VHUYLFH�SURYLGHUV�DURXQG�WKH�FRXQWU\���
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���� 2Q�0D\�����������WKH�JRYHUQPHQW�WHUPLQDWHG�LWV�LPSOHPHQWDWLRQ�RI�WKH�7LWOH����

UHVWULFWLRQV�WKDW�KDG�SUHYHQWHG�PLJUDQWV�IURP�VHHNLQJ�DV\OXP�DW�32(V�IRU�RYHU�WKUHH�\HDUV���

���� 7KH�HYROYLQJ�VLWXDWLRQ�DW�WKH�VRXWKHUQ�ERUGHU�UHPDLQV�WKH�VXEMHFW�RI�RQJRLQJ�LQWHQVH�

PHGLD�DQG�SXEOLF�LQWHUHVW��6FUXWLQ\�RI�&%3�FRQGXFW�DW�WKH�ERUGHU�LV�KHLJKWHQHG�EHFDXVH�RI�WKH�QRYHO�

DGRSWLRQ�RI�&%3�2QH�IRU�ERUGHU�PDQDJHPHQW��7KLV�QHZ�SDWKZD\�IRU�PLJUDQWV�WR�DFFHVV�WKH�DV\OXP�

V\VWHP�KDV�JHQHUDWHG�ERWK�SUDLVH�DQG�FRQFHUQ��DV�ZHOO�DV�FRQIXVLRQ��DPRQJ�WKH�SXEOLF�DQG�DV\OXP�

VHHNHUV���

���� )RU�WKRVH�OXFN\�HQRXJK�WR�EH�DEOH�WR�XQGHUVWDQG�DQG�XWLOL]H�WKH�DSS�DQG�WR�REWDLQ�DQ�

DSSRLQWPHQW�WKURXJK�LW��&%3�2QH�SURYLGHV�D�PHDVXUH�RI�FHUWDLQW\�UHJDUGLQJ�ZKHQ�DQ�LQGLYLGXDO�ZLOO�EH�

DEOH�WR�SUHVHQW�DW�D�32(�DQG�EH�LQVSHFWHG�DQG�SURFHVVHG�E\�&%3��0RUHRYHU��DV\OXP�VHHNHUV�ZKR�SUHVHQW�

DW�32(V�ZLWK�DSSRLQWPHQWV�VFKHGXOHG�YLD�&%3�2QH�DUH�H[HPSWHG�IURP�WKH�UHFHQWO\�SURPXOJDWHG�DV\OXP�

EDQ��HQDEOLQJ�WKHP�WR�PDLQWDLQ�WKHLU�HOLJLELOLW\�IRU�DV\OXP��6HH�&LUFXPYHQWLRQ�RI�/DZIXO�3DWKZD\V�����

)HG��5HJ���������0D\������������WR�EH�FRGLILHG�DW���&�)�5�����������������������$QG��&%3�IUHTXHQWO\�

FKRRVHV�QRW�WR�SODFH�QRQFLWL]HQV�ZLWK�&%3�2QH�DSSRLQWPHQWV�LQ�H[SHGLWHG�UHPRYDO�SURFHHGLQJV�RU�WR�

GHWDLQ�WKHP��D�VLJQLILFDQW�EHQHILW�WR�PLJUDQWV�ZLWK�DSSRLQWPHQWV���,Q�FRQWUDVW��DV\OXP�VHHNHUV�ZKR�DUH�

XQDEOH�WR�REWDLQ�DSSRLQWPHQWV�WKURXJK�&%3�2QH�PXVW�ZDLW�LQGHILQLWHO\�LQ�0H[LFR��DUH�URXWLQHO\�WXUQHG�

EDFN�DW�32(V��DQG�ULVN�ORVLQJ�DV\OXP�HOLJLELOLW\�XQGHU�WKH�QHZ�UXOH�LI�WKH\�DUH�JUDQWHG�DFFHVV�WR�32(V�RU�

FURVV�WKH�ERUGHU�EHWZHHQ�SRUWV��%HFDXVH�&%3¶V�XVH�RI�WKH�DSS�KDV�VXFK�PRPHQWRXV�FRQVHTXHQFHV�IRU�

QRQFLWL]HQV�IOHHLQJ�SHUVHFXWLRQ�DQG�YLROHQFH��LW�LV�XUJHQW�WKDW�WKH�SXEOLF�JDLQ�D�IXOOHU�XQGHUVWDQGLQJ�RI�

KRZ�&%3�LV�GHSOR\LQJ�LW����

���� /DVW�\HDU��D�GLVWULFW�FRXUW�KHOG�WKDW�WKH�IHGHUDO�JRYHUQPHQW¶V�³UHIXVDO�WR�SURYLGH�

LQVSHFWLRQ�RU�DV\OXP�SURFHVVLQJ�WR�QRQFLWL]HQV�������LQ�WKH�SURFHVV�RI�DUULYLQJ�LQ�WKH�8QLWHG�6WDWHV�DW�&ODVV�

$�3RUWV�RI�(QWU\�LV�XQODZIXO´�XQGHU�WKH�)LIWK�$PHQGPHQW�'XH�3URFHVV�&ODXVH��$O�2WUR�/DGR��,QF��Y��

0D\RUNDV������)��6XSS���G�������������6�'��&DO���������<HW�WKHUH�DUH�QXPHURXV�UHFHQW�UHSRUWV�

�
��0X]DIIDU�&KLVKWL�DQG�.DWKOHHQ�%XVK�-RVHSK��0LJUDWLRQ�3ROLF\�,QVWLWXWH��8�6��%RUGHU�$V\OXP�3ROLF\�
(QWHUV�1HZ�7HUULWRU\�3RVW�7LWOH������0D\������������KWWSV���ZZZ�PLJUDWLRQSROLF\�RUJ�DUWLFOH�ERUGHU�
DIWHU�WLWOH�����
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GRFXPHQWLQJ�LQVWDQFHV�RI�&%3�WXUQLQJ�EDFN�DQG�UHIXVLQJ�WR�LQVSHFW�DV\OXP�VHHNHUV�DW�32(V�DFURVV�WKH�

ERUGHU�EHFDXVH�WKH\�ODFNHG�&%3�2QH�DSSRLQWPHQWV���6LPLODUO\��UHFHQW�UHSRUWLQJ�KDV�GHWDLOHG�DFWLRQV�E\�

0H[LFDQ�JRYHUQPHQW�RIILFLDOV��ZKR�RIWHQ�DSSHDU�WR�EH�ZRUNLQJ�LQ�FRRUGLQDWLRQ�ZLWK�&%3��WR�SUHYHQW�

DV\OXP�VHHNHUV�ZLWKRXW�DSSRLQWPHQWV�IURP�UHDFKLQJ�8�6��SRUWV�RI�HQWU\���$FFRXQWV�RI�WKHVH�SUDFWLFHV�

LQFOXGH�DUWLFOHV�LQ�WKH�QHZV�PHGLD��UHSRUWV�SXEOLVKHG�E\�QDWLRQDO�DQG�ERUGHU�DUHD�KXPDQ�ULJKWV�DQG�OHJDO�

VHUYLFH�RUJDQL]DWLRQV��DQG�ILUVW�KDQG�REVHUYDWLRQV�E\�ORFDO�JURXSV�ZRUNLQJ�DORQJ�WKH�8�6��0H[LFR�

ERUGHU��

���� 7KH�)2,$�5HTXHVW�IRUPLQJ�WKH�EDVLV�IRU�WKLV�ODZVXLW�VHHNV�WR�XQGHUVWDQG�&%3¶V�SROLFLHV�

WR�PDQDJH�WKH�IORZ�RI�PLJUDQWV�ZLWKRXW�&%3�2QH�DSSRLQWPHQWV�ZKR�DSSURDFK�32(V�LQ�RUGHU�WR�VHHN�

DV\OXP��7KH�UHTXHVWHG�LQIRUPDWLRQ�ZLOO�VKHG�OLJKW�RQ�&%3¶V�FXUUHQW�RSHUDWLRQV��LQFOXGLQJ�KRZ�WKH�

DJHQF\¶V�HPEUDFH�RI�WKH�&%3�2QH�PRELOH�DSS�LPSDFWV�LWV�WUHDWPHQW�RI�DV\OXP�VHHNHUV��'LVFORVXUH�RI�WKH�

UHTXHVWHG�SURFHGXUHV�DQG�GDWD�DOVR�ZLOO�FRQWULEXWH�WR�WKH�SXEOLF¶V�XQGHUVWDQGLQJ�RI�ZKHWKHU�WKH�XVH�RI�

&%3�2QH�LV�LPSDFWLQJ�WKH�IHGHUDO�JRYHUQPHQW¶V�FRPSOLDQFH�ZLWK�LPPLJUDWLRQ�ODZ�DQG�WKH�8�6��

�
��6HH��H�J���:RPHQ¶V�5HIXJHH�&RPPLVVLRQ��1HZ�$V\OXP�%DQ�/HDYHV�0LJUDQWV�6WUDQGHG��$XJXVW��������
KWWSV���ZZZ�ZRPHQVUHIXJHHFRPPLVVLRQ�RUJ�ZS�FRQWHQW�XSORDGV���������1HZ�$V\OXP�%DQ�/HDYHV�
0LJUDQWV�6WUDQGHG�5HFRPPHQGDWLRQV�SGI���+XPDQ�5LJKWV�)LUVW��5HIXJHH�3URWHFWLRQ�7UDYHVW\��%LGHQ�
$V\OXP�%DQ�(QGDQJHUV�DQG�3XQLVKHV�$W�5LVN�$V\OXP�6HHNHUV��-XO\��������
KWWSV���KXPDQULJKWVILUVW�RUJ�ZS�FRQWHQW�XSORDGV���������5HIXJHH�3URWHFWLRQ�7UDYHVW\B$V\OXP�%DQ�
5HSRUWB-XO\��������SGI��+XPDQ�5LJKWV�)LUVW��)ORUHQFH�,PPLJUDQW�	�5HIXJHH�5LJKWV�3URMHFW�	�.LQR�
%RUGHU�,QLWLDWLYH��$�/LQH�WKDW�%DUHO\�%XGJHV��8�6��/LPLWLQJ�$FFHVV�WR�$V\OXP��1RJDOHV��$UL]RQD�3RUW�RI�
(QWU\��-XQH��������KWWSV���KXPDQULJKWVILUVW�RUJ�ZS�FRQWHQW�XSORDGV���������$�/LQH�7KDW�%DUHO\�
%XGJHVB1RJDOHV�$UL]RQD�SGI��.DWH�0RUULVVH\��8�6��ERUGHU�RIILFLDOV�KDYH�EHHQ�WXUQLQJ�DV\OXP�VHHNHUV�
DZD\�DW�SRUWV�RI�HQWU\�GHVSLWH�QHZ�UXOHV��6DQ�'LHJR�8QLRQ�7ULEXQH��0D\�����������
KWWSV���ZZZ�VDQGLHJRXQLRQWULEXQH�FRP�QHZV�LPPLJUDWLRQ�VWRU\������������ERUGHU�DV\OXP�VHHNHUV�
WXUQ�EDFNV�SRUWV��'DLQD�%HWK�6RORPRQ�	�-RVH�/XLV�*RQ]DOH]��0LJUDQWV�DW�0H[LFR�ERUGHU�IDFH�WLJKW�
FRQWUROV�DIWHU�7LWOH����ODSVH��5HXWHUV��0D\�����������KWWSV���ZZZ�UHXWHUV�FRP�ZRUOG�DPHULFDV�ZLWK�
EDUEHG�ZLUH�ZDUQLQJV�PLJUDQWV�VWRSSHG�XV�PH[LFR�ERUGHU�����������������
��1DWLRQDO�,PPLJUDWLRQ�3URMHFW�	�7RJHWKHU�	�)UHH��)DFLQJ�DQ�,PSRVVLEOH�&KRLFH��([SHULHQFH�RI�$V\OXP�
6HHNHUV�LQ�0DWDPRURV�DQG�5H\QRVD�7ZR�0RQWKV�LQWR�WKH�%LGHQ�$V\OXP�%DQ��-XO\������������
KWWSV���QLSQOJ�RUJ�VLWHV�GHIDXOW�ILOHV�������������B)DFLQJ�$Q�,PSRVVLEOH�&KRLFH�SGI��,QWHUQDWLRQDO�
5HVFXH�&RPPLWWHH��/LPLWV�RQ�$FFHVV�WR�$V\OXP�$IWHU�7LWOH�����2QH�0RQWK�RI�0RQLWRULQJ�8�6��0H[LFR�
%RUGHU�3RUWV�RI�(QWU\��-XQH������������KWWSV���ZZZ�UHVFXH�RUJ�UHSRUW�OLPLWV�DFFHVV�DV\OXP�DIWHU�WLWOH�
���RQH�PRQWK�PRQLWRULQJ�XV�PH[LFR�ERUGHU�SRUWV�HQWU\��,PPLJUDQW�'HIHQGHUV�/DZ�&HQWHU�
�#,PP'HI���7:,77(5��-XQH���������������30���
KWWSV���WZLWWHU�FRP�LPPGHI�VWDWXV��������������������"V ��	W M[RN(�(H\17Q��,�J1�FO4��
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&RQVWLWXWLRQ��6HH�$O�2WUR�/DGR������)��6XSS���G�DW�������UHIXVDO�WR�³SURYLGH�LQVSHFWLRQ�RU�DV\OXP�

SURFHVVLQJ´�WR�QRQFLWL]HQV�LQ�WKH�SURFHVV�RI�DUULYLQJ�DW�32(V�³LV�XQODZIXO�UHJDUGOHVV�RI�WKH�SXUSRUWHG�

MXVWLILFDWLRQ�IRU�GRLQJ�VR´����

���� $�FOHDUHU�XQGHUVWDQGLQJ�RI�&%3¶V�SROLFLHV�DQG�SUDFWLFHV�UHJDUGLQJ�LWV�QRYHO�XVH�RI�D�

VPDUWSKRQH�DSS�DQG�LWV�FROODERUDWLRQ�ZLWK�RWKHU�JRYHUQPHQWV�WR�FRQWURO�DV\OXP�VHHNHUV¶�DFFHVV�WR�32(V�

LV�FULWLFDO��'LVFORVXUH�RI�WKH�UHTXHVWHG�LQIRUPDWLRQ�ZLOO�IXOILOO�WKH�WUDQVSDUHQF\�DQG�DFFRXQWDELOLW\�JRDOV�

RI�WKH�)2,$�DQG�ZLOO�DLG�WKH�SXEOLF��DGYRFDWHV��DQG�PLJUDQWV�LQ�FRPSUHKHQGLQJ�KRZ�WKH�8�6��

JRYHUQPHQW�LV�WUHDWLQJ�WKRVH�ZKR�VHHN�UHIXJH�LQ�WKLV�FRXQWU\����

3ODLQWLIIV¶�5HTXHVW�IRU�,QIRUPDWLRQ�XQGHU�WKH�)2,$�DQG�'HIHQGDQWV¶�)DLOXUH�WR�7LPHO\�5HVSRQG��

���� 3ODLQWLIIV�ILOHG�D�)2,$�UHTXHVW�ZLWK�&%3�RQ�-XO\�����������WKH�³)2,$�5HTXHVW´���$�FRS\�

RI�WKDW�UHTXHVW�LV�DWWDFKHG�KHUHWR�DV�([KLELW�$��6HH�([KLELW�$���

���� 3ODLQWLIIV�UHTXHVWHG�UHFRUGV�RQ��D��&%3¶V�SURFHGXUHV�IRU�KRZ�WR�PDQDJH�XQGRFXPHQWHG�

QRQFLWL]HQV�DSSURDFKLQJ�WKH�VRXWKHUQ�ERUGHU��E��WKH�DJHQF\¶V�XVH�RI�PHWHULQJ��F��WKH�2IILFH�RI�)LHOG�

2SHUDWLRQV¶��³2)2´��RSHUDWLRQDO�DQG�SURFHVVLQJ�FDSDFLW\�DW�&ODVV�$�32(V��G��FRPPXQLFDWLRQV�ZLWK�

0H[LFDQ�DXWKRULWLHV�DERXW�QRQFLWL]HQV¶�DFFHVV�WR�32(V�DQG�&%3�2QH�DSSRLQWPHQWV��DQG�H��GDWD�RQ�WKH�

QXPEHU�RI�QRQFLWL]HQV�SURFHVVHG�DW�32(V���

���� 3ODLQWLIIV�UHTXHVWHG�H[SHGLWHG�SURFHVVLQJ�RI�WKH�)2,$�UHTXHVW�SXUVXDQW�WR���8�6�&����

����D�����(��GXH�WR�WKH�XUJHQW�QHHG�WR�LQIRUP�WKH�SXEOLF�DERXW�WKH�JRYHUQPHQW
V�WUHDWPHQW�RI�DV\OXP�

VHHNHUV�DQG�WKH�SRWHQWLDO�YLRODWLRQ�RI�WKHLU�VWDWXWRU\�DQG�GXH�SURFHVV�ULJKWV��3XUVXDQW�WR���8�6�&����

����D�����$��LLL��DQG���&�)�5���������N������3ODLQWLIIV�DOVR�UHTXHVWHG�D�ZDLYHU�RI�DOO�IHHV�UHODWHG�WR�WKHLU�

)2,$�5HTXHVW��

���� 2Q�-XO\�����������&%3�FRQILUPHG�UHFHLSW�RI�WKH�)2,$�5HTXHVW�YLD�HPDLO�DQG�DVVLJQHG�LW�

WUDFNLQJ�QXPEHU�&%3�)���������������$�FRS\�RI�WKH�FRQILUPDWLRQ�HPDLO�LV�DWWDFKHG�KHUHWR�DV�([KLELW�

%��6HH�([KLELW�%��
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���� :KLOH�WKH�-XO\����FRQILUPDWLRQ�IURP�&%3�DFNQRZOHGJHV�WKDW�)2,$�SHUPLWV�D�WHQ�GD\�

H[WHQVLRQ�RI�WKH�VWDWXWRU\����GD\�SHULRG�WR�UHVSRQG�WR�D�UHTXHVW��WKH�FRQILUPDWLRQ�GRHV�QRW�LQYRNH�VXFK�

H[WHQVLRQ��

���� &%3�KDV�QRW�UHVSRQGHG�WR�3ODLQWLIIV¶�UHTXHVW�IRU�D�IHH�ZDLYHU�RU�IRU�H[SHGLWHG�SURFHVVLQJ���

���� &%3�KDV�QRW�SURGXFHG�UHFRUGV�UHVSRQVLYH�WR�3ODLQWLIIV¶�)2,$�5HTXHVW��

���� 'HIHQGDQWV�IDLOHG�WR�SURYLGH�3ODLQWLIIV�ZLWK�WKH�UHTXLUHG�UHVSRQVH�ZLWKLQ�WKH�WLPHV�

SUHVFULEHG�E\�WKH�)2,$��6HH���8�6�&��������D�����%���3ODLQWLIIV¶�UHTXHVW�UHPDLQV�SHQGLQJ��DQG�&%3�KDV�

IDLOHG�WR�PDNH�WKH�OHJDOO\�UHTXLUHG�GHWHUPLQDWLRQ�RQ�WKH�UHTXHVW�RU�SURGXFH�UHVSRQVLYH�UHFRUGV��

���� 'HIHQGDQWV¶�FRQGXFW�YLRODWHV�WKH�UHTXLUHPHQWV�RI�WKH�)2,$�DQG�GHSULYHV�3ODLQWLIIV�RI�WKH�

RSSRUWXQLW\�WR�WLPHO\�LQIRUP�WKH�SXEOLF��LQFOXGLQJ�OHJDO�DQG�KXPDQLWDULDQ�VHUYLFH�SURYLGHUV��DERXW�WKH�

IHGHUDO�JRYHUQPHQW¶V�FXUUHQW�WUHDWPHQW�RI�DV\OXP�VHHNHUV�DUULYLQJ�DW�WKH�VRXWKHUQ�ERUGHU��7KLV�

LQIRUPDWLRQ�DERXW�SUDFWLFHV�LPSDFWLQJ�D�KLJKO\�YXOQHUDEOH�SRSXODWLRQ�LV�SDUWLFXODUO\�LPSRUWDQW�LQ�OLJKW�RI�

UDSLGO\�FKDQJLQJ�SROLFLHV�DQG�SUDFWLFHV�DW�WKH�8�6��0H[LFR�ERUGHU��3ODLQWLIIV�DFFRUGLQJO\�VHHN�UHOLHI�

IURP�WKLV�&RXUW��

&/$,0�)25�5(/,()�

),567�&$86(�2)�$&7,21�

9LRODWLRQ�RI�WKH�)UHHGRP�RI�,QIRUPDWLRQ�$FW����8�6�&��������D�����$��L���IRU��

)DLOXUH�WR�5HVSRQG�ZLWKLQ�WKH�7LPH�5HTXLUHG�

���� 7KH�3ODLQWLIIV�KHUHE\�LQFRUSRUDWH��DV�IXOO\�VHW�IRUWK�KHUHLQ��HDFK�DQG�HYHU\�DOOHJDWLRQ�

FRQWDLQHG�LQ�SDUDJUDSKV��±����DERYH��

���� 8QGHU�WKH�)2,$��&%3�ZDV�UHTXLUHG�WR�UHVSRQG�WR�WKH�-XO\����������UHTXHVW�E\�QRWLI\LQJ�

3ODLQWLIIV�RI�LWV�GHWHUPLQDWLRQ�ZKHWKHU�WR�FRPSO\�ZLWK�WKH�UHTXHVW�ZLWKLQ�WZHQW\�ZRUNLQJ�GD\V�DIWHU�

UHFHLYLQJ�WKH�UHTXHVW����8�6�&��������D�����$���

���� 'HIHQGDQWV�KDYH�YLRODWHG�WKHLU�REOLJDWLRQ�XQGHU�WKH�)2,$�E\�IDLOLQJ�WR�PDNH�WKH�UHTXLUHG�

GHWHUPLQDWLRQ�DQG�WR�FRPPXQLFDWH�VXFK�GHWHUPLQDWLRQ�WR�WKH�3ODLQWLIIV��

�

Case 3:23-cv-05270   Document 1   Filed 10/16/23   Page 10 of 24



�

���
&203/$,17�)25�,1-81&7,9(�$1'�'(&/$5$725<�5(/,()�

&DVH�1R�������FY������
�

�

�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

6(&21'�&$86(�2)�$&7,21�

9LRODWLRQ�RI�WKH�)UHHGRP�RI�,QIRUPDWLRQ�$FW����8�6�&���������IRU�)DLOXUH�WR�&RQGXFW�D��

5HDVRQDEOH�6HDUFK��

���� 7KH�3ODLQWLIIV�KHUHE\�LQFRUSRUDWH��DV�IXOO\�VHW�IRUWK�KHUHLQ��HDFK�DQG�HYHU\�DOOHJDWLRQ�

FRQWDLQHG�LQ�SDUDJUDSKV��±����DERYH��

���� 'HIHQGDQWV�KDYH�YLRODWHG�WKHLU�REOLJDWLRQ�XQGHU�WKH�)2,$�E\�IDLOLQJ�WR�PDNH�D�UHDVRQDEOH�

HIIRUW�WR�VHDUFK�IRU�UHFRUGV�UHVSRQVLYH�WR�3ODLQWLIIV¶�UHTXHVW����8�6�&��������D�����&����

7+,5'�&$86(�2)�$&7,21�

9LRODWLRQ�RI�WKH�)UHHGRP�RI�,QIRUPDWLRQ�$FW����8�6�&��������D�����$���IRU�)DLOXUH�WR�'LVFORVH�

5HVSRQVLYH�5HFRUGV�

���� 7KH�3ODLQWLIIV�KHUHE\�LQFRUSRUDWH��DV�IXOO\�VHW�IRUWK�KHUHLQ��HDFK�DQG�HYHU\�DOOHJDWLRQ�

FRQWDLQHG�LQ�SDUDJUDSKV��±����DERYH��

���� 'HIHQGDQWV�KDYH�IDLOHG�WR�SURGXFH�DQ\�UHFRUGV�UHVSRQVLYH�WR�3ODLQWLIIV¶�-XO\����������

)2,$�UHTXHVW��

���� 'HIHQGDQWV�DUH�REOLJDWHG�XQGHU���8�6�&��������D�����WR�SURPSWO\�SURGXFH�UHFRUGV�

UHVSRQVLYH�WR�WKH�)2,$�UHTXHVW��

���� 7KH�3ODLQWLIIV�KDYH�D�OHJDO�ULJKW�WR�REWDLQ�VXFK�UHFRUGV��DQG�QR�OHJDO�EDVLV�H[LVWV�IRU�

'HIHQGDQWV¶�IDLOXUH�WR�GLVFORVH�WKHP��

���� 'HIHQGDQWV¶�IDLOXUH�WR�GLVFORVH�DOO�UHVSRQVLYH�UHFRUGV�YLRODWHV�WKHLU�VWDWXWRU\�REOLJDWLRQV�

WR�PDNH�UHTXHVWHG�UHFRUGV�³SURPSWO\�DYDLODEOH�WR�WKH�SXEOLF�´���8�6�&��������D����

)2857+�&$86(�2)�$&7,21�

9LRODWLRQ�RI�WKH�)UHHGRP�RI�,QIRUPDWLRQ�$FW����8�6�&��������D�����(��LL��,���IRU�)DLOXUH�WR�5HVSRQG�

WR�3ODLQWLIIV¶�5HTXHVW�IRU�([SHGLWHG�3URFHVVLQJ�

���� 7KH�3ODLQWLIIV�KHUHE\�LQFRUSRUDWH��DV�IXOO\�VHW�IRUWK�KHUHLQ��HDFK�DQG�HYHU\�DOOHJDWLRQ�

FRQWDLQHG�LQ�SDUDJUDSKV��±����DERYH��
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���� 'HIHQGDQWV�DUH�UHTXLUHG�WR�PDNH�D�GHWHUPLQDWLRQ�DV�WR�ZKHWKHU�WR�SURYLGH�H[SHGLWHG�

SURFHVVLQJ�ZKHQ�LW�KDV�EHHQ�UHTXHVWHG�XQGHU���8�6�&���������D�����(��LL��,����LLL����

���� 'HIHQGDQWV¶�IDLOXUH�WR�UHVSRQG�WR�3ODLQWLIIV¶�UHTXHVW�IRU�H[SHGLWHG�SURFHVVLQJ�RI�WKHLU�-XO\�

���������)2,$�UHTXHVW�YLRODWHV�WKHLU�VWDWXWRU\�REOLJDWLRQV��

35$<(5�)25�5(/,()�

:+(5()25(��WKH�3ODLQWLIIV�UHVSHFWIXOO\�SUD\�IRU�MXGJPHQW�DJDLQVW�'HIHQGDQWV�DV�IROORZV��

�$�� $VVXPH�MXULVGLFWLRQ�RYHU�WKH�PDWWHU���

�%�� 2UGHU�'HIHQGDQWV�WR�H[SHGLWLRXVO\�FRQGXFW�DQ�DGHTXDWH�VHDUFK�IRU�DOO�UHFRUGV�UHVSRQVLYH�

WR�WKH�3ODLQWLIIV¶�)2,$�UHTXHVW�LQ�DFFRUGDQFH�ZLWK���8�6�&��������D�����&����

�&�� 'HFODUH�WKDW�&%3¶V�IDLOXUH�WR�WLPHO\�SURGXFH�WKH�UHTXLUHG�GHWHUPLQDWLRQ�DSSOLFDEOH�WR�

3ODLQWLIIV¶�-XO\����������UHTXHVW�YLRODWHV�)2,$����8�6�&��������D�����$��L���

�'�� 'HFODUH�WKDW�&%3¶V�IDLOXUH�WR�GLVFORVH�WKH�UHFRUGV�UHVSRQVLYH�WR�WKH�3ODLQWLIIV¶�UHTXHVW�

YLRODWHV�)2,$����8�6�&��������D�����$���DV�ZHOO�DV�WKH�UHJXODWLRQV�SURPXOJDWHG�WKHUHXQGHU��

�(�� 'HFODUH�WKDW�&%3¶V�IDLOXUH�WR�UHVSRQG�WR�3ODLQWLIIV¶�UHTXHVW�IRU�H[SHGLWHG�SURFHVVLQJ�

YLRODWHV�)2,$����8�6�&��������D�����(��LL��,���

�)�� 2UGHU�'HIHQGDQWV�WR�SURFHVV�UHVSRQVLYH�QRQ�H[HPSW�UHFRUGV�LQ�WKHLU�HQWLUHW\��WR�GLVFORVH�

WKH�UHTXHVWHG�UHFRUGV�LQ�WKHLU�HQWLUHW\��DQG�WR�PDNH�WKH�UHFRUGV�DYDLODEOH�WR�3ODLQWLIIV�ZLWKLQ�WZHQW\������

GD\V��DQG�HQMRLQ�'HIHQGDQWV�IURP�LPSURSHUO\�ZLWKKROGLQJ�UHFRUGV��

�*�� $ZDUG�WKH�3ODLQWLIIV�UHDVRQDEOH�DWWRUQH\V¶�IHHV�DQG�RWKHU�OLWLJDWLRQ�FRVWV�SXUVXDQW�WR�

��8�6�&��������D�����(���DQG�

�+�� *UDQW�VXFK�RWKHU�UHOLHI�DV�WKH�&RXUW�PD\�GHHP�MXVW��HTXLWDEOH��DQG�DSSURSULDWH���

'DWHG��2FWREHU�����������
�
�
�
�
�
�
�
��

5HVSHFWIXOO\�VXEPLWWHG�RQ�2FWREHU�����
������
�
�V��1HHOD�&KDNUDYDUWXOD���������������������������������������
1HHOD�&KDNUDYDUWXOD��
0HOLVVD�&URZ�
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8&�&ROOHJH�RI�WKH�/DZ��6DQ�)UDQFLVFR�
����0F$OOLVWHU�6WUHHW�
6DQ�)UDQFLVFR��&$�������
3UR�+DF�9LFH�0RWLRQ�)RUWKFRPLQJ�
�
5DXO�3LQWR�
6XFKLWD�0DWKXU�
�����*�6W��1:��6WH������
:DVKLQJWRQ��'&�������
3UR�+DF�9LFH�0RWLRQ�)RUWKFRPLQJ�
�
$WWRUQH\V�IRU�3ODLQWLIIV�
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July 11, 2023 
  
Sent via SecureRelease Portal: 
 
U.S. Customs and Border Protection 
90 K ST NE MS 1181 
Washington, DC 20229 
 
 Re: Freedom of Information Act Request for Records Regarding 
  ���ҁ.�Processing of Asylum-Seekers at Southwest Ports of Entry 
 
Dear Freedom of Information Officer: 
 
�# ��( -$��)�
(($"-�/$*)��*0)�$'�җ/# �҂�*0)�$'҃Ҙ�and the Center for Gender and Refugee Studies 
җ҂����҃Ҙ�submit this request for records +0-.0�)/�/*�/# ��-  �*(�*!�
)!*-(�/$*)���/�җ҂��
�҃Ҙ, 5 U.S.C. § 
552, to obtain information - "�-�$)"��ѵ�ѵ��0./*(.��)���*-� -��-*/ �/$*)�җ҂���҃Ҙ implementation of new 
border management measures that require individuals seeking processing at certain southwest ports of 
entry /*��++'4�!*-��)�$).+ �/$*)��++*$)/( )/�0.$)"����ҁ.�.(�-/+#*) �(*�$' ��++'$��/$*)Ѷ������) ѵ�
Requestors seek a fee waiver of any fee imposed by the agency because the records sought will 
contribute to the publ$�ҁ.�0)� -./�)�$)"�of CBP operations and release of the information is not in 
� ,0 ./*-ҁ.�commercial interest. 
 

I. REQUEST FOR INFORMATION 
 
Requestors seek records1 prepared, received, transmitted, collected or maintained by CBP as described 
below. 
 

1. Records dating from December 2022 until the present relating to guidance, guidelines, 
procedures, policies or protocols that address #*2�./�!!�!-*(����ҁ.��!!$� �*!��$ '���+ -�/$*). 
җ҂���҃Ҙ manage undocumented noncitizens who approach Class A ports of entry along the U.S.-
Mexico border (hereinafter ҂Class A ���.҃Ҙ seeking inspection, including but not limited to, 
individuals who approach ports of entry without a CBP One appointment.  
 

2. Records dating from December 2022 until the present relating to the practice or use of metering 
noncitizens at Class A POEs. 
 

 
1 For purposes of the Request, unless otherwise specified, /# �/ -(�҂- �*-�.҃�$)�'0� .��0/�$.�)*/�'$($/ ��/*��''�
communications, correspondence, directives, documents, data, videotapes, audiotapes, e-mails, faxes, files, 
guidance, guidelines, standards, evaluations, instructions, analyses, memoranda, agreements, notes, orders, 
policies, procedures, protocols, reports, spreadsheets, charts, rules, manuals, technical specifications, training 
materials, and studies, including records kept in written form, or electronic format on computers and/or other 
electronic storage devices, electronic communications, including text messages, and/or videotapes, as well as any 
reproductions thereof that differ in any way from any other reproduction, such as copies containing marginal 
notations 

Case 3:23-cv-05270   Document 1   Filed 10/16/23   Page 15 of 24



 
 

2 
 

3. Records related to ���ҁ.�*+ -�/$*)�'��)�ҝ*-�+-*� ..$)"���+��$/4�!*-�Class A POEs dating from 
December 2022 to the present. These records should include, but are not limited to, Queue 
Management Reports or other records regarding queue management. 
 

4. From February 1, 2023 until the present, records of communications between Mexican 
government officialsѶ�$)�'0�$)"��0/�)*/�'$($/ ��/*Ѷ�./�!!�!-*(�� 3$�*ҁ.�
)./$tuto Nacional de 

)($"-��$Ţ)�җ҂
��҃ҘѶ�� 3$��)�! � -�'�+*'$� Ѷ�� 3$�*ҁ.��0�-�$�����$*)�'�*-���/$*)�'��0�-�Ѷ�
Mexican state law enforcement, Mexican officials from Bienestar Social, and other Government of 
� 3$�*�җ҂���҃Ҙ�*!!$�$�'.Ѷ��)���)4������$ '���!!$� �*- OFO staff member about CBP One 
appointments and 0)�*�0( )/ ��)*)�$/$5 ).ҁ�access to Class A POEs. 

 
5. From May 11, 2023 until the present, the following data per month: 

a. the aggregate number of noncitizens with CBP One appointments processed at each 
Class A POE broken down by )*)�$/$5 ).ҁ�country of citizenship; 

b. the aggregate number of noncitizens without CBP One appointments processed at each 
Class A POE �-*& )��*2)��4�)*)�$/$5 ).ҁ��*0)/-4�*!��$/$5 ).#$+;  

 
II.  FORMAT OF PRODUCTION 

 
Requestors seek responsive electronic records in a machine-readable, native file format, with all 
metadata and load files. We request that any data be provided in a workable format, such as  
Microsoft Excel or comma-separated values (CSV) files. If terms or codes are not in the form template 
and/or publicly defined, please provide a glossary or other descriptive records containing definitions of 
acronyms, numerical codes, or terms contained in data responsive to this request. We request that you 
produce responsive materials in their entirety, including all attachments, appendices, enclosures, and/or 
exhibits. For non-data files, Requestors ask that the records be provided electronically in a text-
searchable, static-$(�" �!*-(�/�җ���ҘѶ�$)�/# �� ./�$(�" �,0�'$/4�$)�/# ��" )�4ҁ.�+*.. ..$*)Ѷ��)��that the 
records be provided in separate, Bates-stamped files. 
 

III. EXPEDITED PROCESSING 
 
Requestors seek expedited treatment for this FOIA request pursuant to 5 U.S.C. § 552(a)(6)(E) and 6 C.F.R. § 
5.5(e)(1)(iii). �.�)*/ ��� '*2Ѷ�/# - � $.��)�҂0-" )�4�/*� $)!*-(�/# �+0�'$���*)� -)$)"�/# ���/0�'�*-��'' " ��
Federal Government activity,҃� ф� �ѵ�ѵ�ѵ� Ҥ� ффсҗ�ҘҗхҘҗ�Ҙҗ1Ҙҗ

Ҙ, and a federal court has determined that 
preventing asylum seekers from accessing inspection and processing at POEs violates their ҂due process 
rights,҃ 6 C.F.R. § 5.5(e)(1)(iii). See Al Otro Lado, Inc. v. Mayorkas, 619 F. Supp. 3d 1029, 1049 (S.D. Cal. 2022). 
There is an urgent need to inform the public, asylum seekers, and legal and humanitarian service providers 
��*0/�/# �- �*-�.�.0�% �/�/*�/#$.�- ,0 ./Ѷ��.�/# 4�2*0'��.# ��'$"#/�*)�/# �! � -�'�"*1 -)( )/ҁ.��0-- )/�
treatment of asylum seekers, many of whom are highly vulnerable individuals and families, in light of 
rapidly changing policies, practices, and conditions at the U.S.-Mexico border.  

The ability of asylum seekers to access ports of entry along the southwest border is an issue of urgent 
humanitarian importance that implicates their constitutional rights. Since 2016, individuals seeking 
protection in the United States who approach POEs have faced a variety of obstacles to accessing the 
�.4'0(� .4./ (ѵ� �# . � $)�'0� � ���ҁ.� +*'$�4� �)�� +-��/$� � *!� ( / -$)"� $)dividuals; the global COVID-19 
pandemic and implementation of the Title 42 policy; and the recently promulgated Circumvention of 
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Lawful Pathways regulation.2 �./� 4 �-Ѷ� �� ! � -�'� %0�" � # '�� /#�/� /# � ! � -�'� "*1 -)( )/ҁ.� ҂- !0.�'� /*�
provide inspection or asylum processing to noncitizens . . . in the process of arriving in the United States at 
�'�..����*-/.�*!��)/-4�$.�0)'�2!0'҃�0)� -�/# ��$!/#��( )�( )/��0 ��-*� ..��'�0. ѵ�Al Otro Lado, Inc., 619 F. 
Supp. 3d at 1049. 
)�'$"#/�*!����ҁ.�- .0(+/$*)�*!�processing of noncitizens under Title 8 of the Immigration 
�)����/$*)�'$/4� ��/Ѷ� $/� $.� �-0�$�'� /*�0)� -./�)��2# /# -� /# � "*1 -)( )/ҁ.� �0-- )/� /- �/( )/� *!� �.4'0(�
seekers complies with the U.S. Constitution and federal immigration law. Because there are recent reports 
documenting instances of CBP illegally turning back asylum seekers from POEs,3 the subject matter of this 
request Ҍ which could substant$�/ �/# ��ѵ�ѵ�"*1 -)( )/ҁ.�policy of preventing access to POEs -- involves 
the ҂loss of substantial due process rightsѵ҃�х��ѵ�ѵ�ѵ�§ 5.5(e)(1)(iii).    

Individuals from around the world continue to look to the United States for refuge in the face of violence, 
persecution, and political, economic, and environmental crises. But the conditions asylum seekers face in 
northern Mexico while waiting for the opportunity to access asylum are dire. They include widespread 
violence, lack of access to shelter and medical services, and extreme economic deprivation.4 As a result of 
these circumstances, thousands of asylum seekers at or near the U.S.-Mexico border and organizations that 
provide services for them are urgently in need of concrete information about how CBP is managing the 
inspection and processing of migrants.5    

Moreover, the situation at the U.S.-Mexico border is currently a subject of ongoing intense media and public 
interest due to lifting of Title 42-related restrictions in May 2023 and expectations that the U.S. government 
would resume processing of asylum seekers. The media and public scrutiny of government conduct at the 
border is heightened because of the novel requirement that most asylum seekers use CBP One to make 
appointments at POEs. This new pathway to accessing the asylum system has generated significant public 
interest and confusion about how use of the app impacts migrants.6 � ��0. ����ҁ.�0. �*!�/# ��++�#�.�.0�#�
momentous consequences for noncitizens fleeing persecution and violence, it is urgent that the public gain 
a fuller understanding of how the government is deploying it.   

We hereby certify that the foregoing is true and correct to the best of our knowledge and belief. 

 

 
2 See, e.g., Stephanie Leutert and Caitlyn Yates, Asylum Processing at the U.S.-Mexico Border: May 2023, The 
University of Texas at Austin Strauss Center for International Security and Law, May 2023, 
https://www.strausscenter.org/wp-content/uploads/May_2023_Asylum_Processing.pdf 
3 See, e.g., id.; Limits on Access to Asylum After Title 42: One Month of Monitoring U.S.-Mexico Border Ports of Entry 
(International Rescue Committee), June 23, 2023, https://www.rescue.org/report/limits-access-asylum-after-title-42-
one-month-monitoring-us-mexico-border-ports-entry 
4 See, e.g., Lives at Risk: Barriers and Harms as Biden Asylum Ban Takes Effect, Hum. Rts. Rep. җ�() ./4�
)/ҁ'Ѷ�� 2�
York, NY), May 18, 2023, https://www.amnestyusa.org/wp-content/uploads/2023/05/Lives-at-Risk-Barriers-and-
Harms-As-Biden-Asylum-Ban-Takes-Effect.pdf; Stef W. KnightѶ��#�/�/# ��ѵ�ѵ��* .)ҁ/�.  , Axios, May 26, 2023, 
https://www.axios.com/2023/05/26/border-mexico-us-immigration-policy.  
5 See, e.g., Camilo Montoya-Galvez, Title 42 ends with 60,000 migrants waiting near U.S.-Mexico border, CBS News, 
May 12, 2023, https://www.cbsnews.com/news/title-42-expiration-60000-migrants-us-mexico-border-patrol-raul-
ortiz/; Uriel J. Garcia, �$"-�)/.�2�$/$)"�/*��-*..�/# ��*-� -�.�4�"*1 -)( )/ҁ.��++�!*-��.4'0(-seekers is a mess, The 
Texas Tribune, May 9, 2023, https://www.texastribune.org/2023/05/09/texas-border-title-42-migrants-phone-app/.  
6 See, e.g., Sanya Mansoor, �3/- ( ��.4'0(��'�$(.��- )ҁ/��-$*-$/$5 ��$)�� 2��ѵ�ѵ��*1 -)( )/��++, TIME, May 25, 
2023, https://time.com/6282428/asylum-claims-government-app-violence-migrants/; John Salazar, Asylum seekers 
impatient with CBP One app, Spectrum News 1, June 7, 2023, https://spectrumlocalnews.com/tx/south-texas-el-
paso/news/2023/06/07/asylum-seekers-impatient-with-cbp-one-app-. 
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IV. FEE WAIVER REQUEST 
 

Requestors seek a fee waiver on the grounds that disclosure of the requested records is in the public 
interest and is ҂'$& '4�/*��*)/-$�0/ �.$")$!$��)/'4�/*�+0�'$��0)� -./�)�$)"�*!�/# �*+ -�/$*).�*-���/$1$/$ .�*!�
/# �"*1 -)( )/��)��$.�)*/�+-$(�-$'4�$)�/# ��*(( -�$�'�$)/ - ./�*!�/# �- ,0 ./*-ѵ҃��ф��ѵ�ѵ�ѵ�Ҥ�
552(a)(4)(A)(iii).   
 

1. Disclosure of the Information Is in the Public Interest  
 

The public interest criteria is satisfied when (1) the request concerns operations or activities of the 
government; (2) disclosure is likely to contribute to an understanding of government operations or 
activities; (3) disclosure contributes to an understanding of the subject by the public at large; and (4) 
disclosure is likely to contribute significantly to such understanding.7 
 
����$.�/# ��*(+*) )/�2$/#$)�/# ��ѵ�ѵ�� +�-/( )/�*!�	*( '�)��� �0-$/4�җ҂�	�҃Ҙ�2$/#��0/#*-$/4�/*�inspect 
�)�� +-*� ..� �.4'0(� .  & -.ѵ� �# � �" )�4ҁ.� - � )/� � +'*4( )/� *!� ���� �) Ѷ� �� (*�$' � �++'$��/$*)� !*-�
smartphones, to allow noncitizens to directly make appointments for inspection at ports of entry along the 
U.S.-� 3$�*��*-� -�$.�0)+- � � )/ �ѵ����ҁ.�- quirement that migrants use CBP One has significant legal, 
privacy, and humanitarian implications for migrants, border communities, and service providers around 
the country. Unsurprisingly, the app and its consequences have generated widespread public interest and 
concern, including among elected officials seeking additional information about its impact.8  

This request is in the public interest because it meets all the necessary criteria. First, Requestors seek 
$)!*-(�/$*)� /#�/� �*)� -).� ���ҁ.� *+ -�/$*).Ѹ� $n particular, requestors seek information about how the 
agency manages the flow of migrants without CBP One appointments who approach POEs in order to seek 
�.4'0(ѵ��# �- ,0 ./ ��$)!*-(�/$*)�2$''�.# ��'$"#/�*)����ҁ.��0-- )/�*+ -�/$*).Ѷ�$)�'0�$)"�#*2�/# ��" )�4ҁ.�
embrace of CBP One has impacted the �" )�4ҁ. treatment of asylum seekers at the U.S.-Mexico border. 

� �*)�Ѷ��$.�'*.0- �*!�/# �- ,0 ./ ��+-*� �0- .��)����/��2$''��*)/-$�0/ �/*�/# �+0�'$�ҁ.��)��Requestor.ҁ�
0)� -./�)�$)"�*!�2# /# -����ҁ.�0. �*!������) �$.�$(+��/$)"�/# �! � -�'�"*1 -)( )/ҁ.��*(+'$�)� �2$/#�
immigration law and the U.S. Constitution. See Al Otro Lado, Inc., хрш��ѵ��0++ѵ�т���/�рпуш�җ- !0.�'�/*�҂+-*1$� �
$).+ �/$*)�*-��.4'0(�+-*� ..$)"҃�/*�)*)�$/$5 ).�$)�/# �+-*� ..�*!��--$1$)"��/����.�҂$.�0)'�2!0'�- "�-�' ..�*!�
/# �+0-+*-/ ��%0./$!$��/$*)�!*-��*$)"�.*҃Ҙѵ����' �-�+$�/0- �*!����ҁ.�+-*/*�*'.�!*-�$).+ �/$)"��)��+-*� ..$)"�
noncitizens without CBP One appointments, and the resulting data regarding the numbers of migrants 
processed at each P��Ѷ�$.��'.*��-0�$�'�!*-�+0�'$��0)� -./�)�$)"�*!�2# /# -�/# �"*1 -)( )/ҁ.�� +'*4( )/�

 
7 6 C.F.R. § 5.11(k)(2) (2017) (DHS regulations outlining criteria for responses to requests for fee waivers under 
FOIA); see also Judicial Watch, Inc. v. U.S. Dep't of Justice, 365 F.3d 1108, 1126 (D.C. Cir. 2004) (citing 28 C.F.R. § 
16.11(k)(2)). 
8 See, e.g., Press Release, Booker Expresses Concerns over CBP Mobile Application for Asylum Seekers, U.S. Senator 
Cory Booker, March 28, 2023, https://www.booker.senate.gov/news/press/booker-expresses-concerns-over-cbp-
mobile-application-for-asylum-seekers; Glitches plague CBP One app for asylum-seekers as Title 42 comes to an 
end, PBS News, Apr. 22, 2023, https://www.pbs.org/newshour/show/glitches-plague-cbp-one-app-for-asylum-
seekers-as-title-42-comes-to-an-end  
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of CBP One has been effective and fair.9  

�$)�''4Ѷ�/# ��" )�4ҁ.��$.�'*.0- �*!�/# . �- �*-�.�/*�Requestor.�2$''�.$")$!$��)/'4��*)/-$�0/ �/*�/# �+0�'$�ҁ.�
0)� -./�)�$)"�*!�#*2������) �$.�$(+��/$)"�/# �"*1 -)( )/ҁ.�/- �/( )/�*!��.4'0(�.  & -.ѵ��# �)*1 '�0. �
of the app, its evolving capabilities and features, and constantly changing policies and practices at the U.S.-
Mexico border have generated confusion and concerns regarding access to the asylum system at ports of 
entry.10  

Both the Council and CGRS are non-partisan organizations that have experience in disseminating 
information related to immigration in the United States, including information obtained through the FOIA. 
The Council, a non-profit organization, regularly provides information, including fact sheets, reports and 
other publications to the public based on its FOIA requests.11 This information reaches a wide audience, 
which includes varied segments of the U.S. public. This information reaches a wide audience, which 
includes varied segments of the U.S. public. The Council intends to provide information received in 
response to this FOIA request on its publicly accessible website. In 2022, the Council received more than 2.6 
million pageviews from more than 1.6 million visitors. The Council also regularly shares information 
with national print and news media and plans to distribute information obtained from these FOIA 
disclosures to interested media. In keeping with its track record of synthesizing or otherwise publishing 
information on governmental operations shared in responses to FOIA requests, the Council intends to 
provide information received in response to this FOIA request on its publicly accessible website.  

 
9 See, e.g., Salvador Rivera, Number of asylum seekers waiting to cross border doubles as San Ysidro Port of Entry, 
Border Report, June 2, 2023, https://www.borderreport.com/news/number-of-asylum-seekers-waiting-to-cross-
border-doubles-at-san-ysidro-port-of-entry/ (reporting large increases in the number of asylum seekers waiting to 
cross the border without CBP One appointments); Camilo Montoya-Galvez, CBP One app becomes main portal to 
U.S. asylum system under Biden border strategy, CBP News, Apr. 11, 2023, https://www.cbsnews.com/news/cbp-
one-app-us-border-asylum-biden/ (noting statements t#�/������) �҂$.�'$& �- �0�$)"��.4'0(�/*��$�& /(�./ -҃Ҙѵ� 
10 See, e.g., Richard Allyn, Migrants at border frustrated with CBP One app despite update, CBS 8, May 12, 2023, 
https://www.cbs8.com/article/news/investigations/beyond-the-border/migrants-at-border-frustrated-with-cbp-
one-app/509-1f910230-e42c-4a92-8c80-6c5bc288b3e6; Press Release, Senator Markey Calls on DHS to Ditch Mobile 
App Riddled with Glitches, Privacy Problems, for Asylum Seekers, U.S. Senator Edward J. Markey, Feb. 21, 2023, 
https://www.markey.senate.gov/news/press-releases/senator-markey-calls-on-dhs-to-ditch-mobile-app-riddled-
with-glitches-privacy-problems-for-asylum-seekers. 
11 See, e.g.Ѷ��( -$��)�
(($"-�/$*)��*0)�$'Ѷ�҂�*1 -)( )/��*�0( )/.�� 1 �'�
)!*-(�/$*)���*0/�/# �� 1 '*+( )/�*!�
/# ������) ��++Ѷ҃�җ� �ѵ�счѶ�спстҘѶ�#//+.ѷҝҝ222ѵ�( -$��)$(($"-�/$*)�*0)�$'ѵ*-"ҝ��
�ҝ"*1 -)( )/-documents-
reveal-information-about-development-cbp-one-app; Amer$��)�
(($"-�/$*)��*0)�$'Ѷ�҂�# ��' �/-*)$����/$*)�'$/4�
� -$!$��/$*)��-*"-�(ѷ��)��1 -1$ 2Ѷ҃�җ��)ѵ�схѶ�спсрҘѶ�
https://www.americanimmigrationcouncil.org/research/electronic-nationality-verification-program-overview;  
Guillermo Cantor et al.Ѷ�҂�#�)"$)"���// -).�*!�
)/ -$*-�
(($"-�/$*)��)!*-� ( )/�$)�/# ��)$/ ���/�/ .Ѷ҃�спрх�-2018, 
American Immigration Council (July 1, 2019), https://americanimmigrationcouncil.org/research/interior-
immigration-enforcement-united-states-2016-2018Ѹ���( -$��)�
(($"-�/$*)��*0)�$'Ѷ�҂Stays of Removal Responses 
!-*(���
�҃�җ��4�спршҘѶ�
https://americanimmigrationcouncil.org/sites/default/files/foia_documents/board_of_immigration_appeals_inter
pretation_of_stay_of_removal_foia_production.pdfѸ���0$'' -(*���)/*-�о���'/ -��2$)"Ѷ�҂�/$''��*���/$on Taken: 
�*(+'�$)/.��"�$)./��*-� -���/-*'��" )/.��*)/$)0 �/*��*��)�).2 - �Ѷ��( -$��)�
(($"-�/$*)��*0)�$'҃�җ�0"ѵ�спрцҘѶ�
http://bit.ly/Council_StillNoActionTaken.    
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CGRS, which is based at the University of California College of the Law, San Francisco, provides technical 
assistance and publishes reports, policy analysis, and other educational materials that are widely 
disseminated, including through its website. Some materials are fully available to the public, and some are 
made available free of charge to registered usersҍincluding members of tax-exempt organizations, non-
profit groups, lawyers, academics, law students, refugees, and asylum seekers. CGRS also publishes an 
electronic newsletter distributed to subscribers via email, regularly conducts nation-wide trainings and 
webinars, and releases information via social media platforms such as Twitter and Facebook.  

Requestor.ҁ�� (*)./-�/ ����$'$/4�/*�effectively convey and disseminate information requested will 
�*)/-$�0/ �/*�/# �+0�'$�ҁ.�0)� -./�)�$)"�*!����ҁ.�/- �/( )/�*!��.4'0(�.  & rs at the U.S.-Mexico border, 
an issue of considerable public interest. Further, � ,0 ./*-.ҁ commitment to share this information 
widely and free of charge among their networks of supporters and anyone who accesses their websites 
ensures that disclos0- �$.�'$& '4�/*�.$")$!$��)/'4��*)/-$�0/ �/*�/# �+0�'$�ҁ.�0)� -./�)�$)"�*!�/# �$..0 ѵ 

Thus, the request for information meets the public interest element for the fee waiver request rule. 

 2. Disclosure of the information is not in Requestor.ҁ��*(( -�$�'�
)/ - ./ѵ 

Requestors have no commercial interest in the records requested, and this request aims at furthering public 
understanding of government conduct: specifically, as described above, the urgent need for the public to 
understand how Customs and Border Protection is operating as to its treatment of asylum seekers at the 
U.S.-Mexico border.   

The Council, as a not-for-profit organization, has no commercial interest in the present request. This 
- ,0 ./� !0-/# -.� /# � �*0)�$'ҁ.� 2*-&� /*� $)�- �. � +0�'$�� 0)� -./�)�$)"� *!� $(($"-�/$*)� '�2� �)�� +*'$�4Ѷ�
advocate for the fair and just administration of our immigration laws, protect the legal rights of noncitizens, 
and educate the public about the enduring �*)/-$�0/$*).�*!��( -$��ҁ.�$(($"-�)/.ѵ��.�2$/#��''�*/# -�- +*-/.�
�)��$)!*-(�/$*)��1�$'��' �*)�/# ��*0)�$'ҁ.�2 �.$/ , as well as information frequently disseminated to the 
public via electronic newsletters, the information that the Council receives in response to this FOIA request 
will be available to immigration attorneys, noncitizens, policymakers, and other interested members of the 
public free of charge.  

CGRS plans to make disclosures obtained through this request available to its audience, which includes 
members of other tax-exempt organizations, non-profit groups, refugees, asylum seekers and other 
migrants, lawyers, academics, and law students, free of charge. As an educational institution and not-for-
profit organization, CGRS has no commercial interest in the present request. 

�.� ��
�ҁ.� !  -waiver requirements must be liberally construed in favor of waivers for noncommercial 
requestors, a waiver of all fees is justified and warranted in this case. 

 

 

 

Case 3:23-cv-05270   Document 1   Filed 10/16/23   Page 20 of 24



 
 

7 
 

 

 

Thank you for your attention to this request. If you have any questions regarding this request, please do 
not hesitate to contact me.  

Very truly yours,  

 

 /s/ Raul A. Pinto        /s/ Melissa Crow  
Raul A. Pinto, Senior Staff Attorney    Melissa Crow, Director of Litigation 
American Immigration Council      Center for Gender and Refugee Studies 
Tel. 202-507-7549       Tel. 202-355-4471 
Email rpinto@immcouncil.org      Email crowmelissa@uchastings.edu 
 
on behalf of Requestors 
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�ĞůŽŝƚƚĞ�ƌĞĨĞƌƐ�ƚŽ�Ă��ĞůŽŝƚƚĞ�ŵĞŵďĞƌ�Ĩŝƌŵ͕�ŽŶĞ�ŽĨ�ŝƚƐ�ƌĞůĂƚĞĚ�ĞŶƚŝƚŝĞƐ͕�Žƌ��ĞůŽŝƚƚĞ�dŽƵĐŚĞ�dŽŚŵĂƚƐƵ�>ŝŵŝƚĞĚ�;Η�dd>ΗͿ͘�
�ĂĐŚ��ĞůŽŝƚƚĞ�ŵĞŵďĞƌ�Ĩŝƌŵ�ŝƐ�Ă�ƐĞƉĂƌĂƚĞ�ůĞŐĂů�ĞŶƚŝƚǇ�ĂŶĚ�Ă�ŵĞŵďĞƌ�ŽĨ��dd>͘��dd>�ĚŽĞƐ�ŶŽƚ�ƉƌŽǀŝĚĞ�ƐĞƌǀŝĐĞƐ�ƚŽ�ĐůŝĞŶƚƐ͘�
WůĞĂƐĞ�ƐĞĞ�ǁǁǁ͘ĚĞůŽŝƚƚĞ͘ĐŽŵͬĂďŽƵƚ�ƚŽ�ůĞĂƌŶ�ŵŽƌĞ͘�

ǀ͘�͘ϭ�
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